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PROCEEDINGS
of the
ANNUAL MEETING
of the
STATE BAR ASSOCIATION OF NORTH DAKOTA
Held at Valley City, North Dakota,
July 16-17, 1937
C. J. MURPHY, President, Presiding.
July 16, 1937
Morning Session
PRESIDENT MURPHY: The meeting will come to order. We
will have the invocation by Reverend T. E. Nugent.
REV. NUGENT: Almighty God, unto whom all hearts are open
and from whom no secrets of our lives are kept, who seeth beneath -all our actions, knoweth the intents and purposes of
our hearts, who holds within thy hands the scales of liberty and
justice, come to us we pray Thee in this gathering wherein
so many things that are of great importance to our common life
are to be discussed. Grant unto us, we pray Thee, that guidance
which Thou hast assured to those who seek the truth and right.
And may all our hearts, as we gather here, be sensible of the great
concern Thou hast of justice between man and man. Grant unto
us, we pray Thee, that in all our search for knowledge, truth and
right, we may be ever mindful that before us all Thou does stand,
and bless us, we pray Thee, with the solemn sense of the privilege
and responsibility that we should be Thy helpers to seek justice
in the earth. Be with this gathering, we pray Thee, of men who
are pledged to do their utmost to conserve those great principles
of righteousness, truth and justice, which Thou hast told us are
the very foundations of all human welfare. Be with them in their
gathering here; be with them as they shall separate here and go
back to their places of labor. Grant unto thy children in all this,
our great country, an increasing love and loyalty for the principles
of justice and of right. Bless the officials, we pray Thee, those
who shall speak to the assembly. God grant that out of this meeting there may come many high impulses toward noble interpretation of the laws of this, our great state. Grant unto us, we pray
Thee, Thy guidance that in all the difficult situations in which we
may come, every one may acquit himself as becomes a man who
owes obedience to God. We ask it in Jesus sake. Amen.
PRESIDENT MURPHY: We will now listen to the address of
welcome by Mayor Frederickson.
MAYOR FREDERICKSON:

Mr. President, Honored Guests, Offi-

cers and Members of the North Dakota Bar Association:
For the second time in my term of office, it is my happy
privilege to welcome you at the annual convention in our city.
These remarks are also made on behalf of the Valley City Civic
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and Commerce Association, who with myself and other officials
of the city, join in extending to you a very hearty and cordial welcome.
I am sure that because of the conditions as we find them today we are a little happier and find ourselves in a more pleasant
mood than we might have been two or three years back, and I am
sure that out of the deliberations will come much good.
While you are in our city, we wish to consider you as our personal guests, and we wish to do for you that which you would like
to have done. If there are any points of interest here which you
would like to inquire about, we would be very happy to have your
questions made known.
As to the parking and traffic regulations, you need have little
concern, as we will take care of that matter. We are indeed glad
that you are here and we shall try to make your stay happy so
that you will want to come again, both individually and collectively, and when the sessions are over and you are ready to leave for
your homes, we hope you will return safely, and we bid you at that
time God speed, and come again. Thank you.
PRESIDENT MURPHY: We will now listen to another address of
welcome by Mr. Pearce, Secretary of the Local Bar.
MR. PEARCE:

Mr. President, Ladies and Gentlemen:

There is no sense of having two addresses of welcome. My
opinion of addresses of welcome is that they are speeches to take
up time until a sufficient number of members arrive to transact
business.
You have been made welcome as individuals in the city, and
I think as a representative of the local bar association, I can do
little except point out the features of the program. I am secretary
and Judge Ryberg is president, who sits here in solemn and silent
dignity. I did everything within my power to have him give this
address of welcome, but he consistently refused, and so I said,
"Well what excuse shall I offer when I make the address of welcome instead of you ?" And so he said, "Just tell them my teeth
are loose." So that may, or may not be the case.
I would like to call your attention particularly to* the free
Dutch lunch which will be held at the Rudolph Hotel this noon. I
hope you will all come and partake. This evening, of course, the
Municipal Band will play, following which we will listen to an address by the Honorable L. B. Nichols, of the Department of
Justice, on Criminal Law Enforcement, and afterwards there will
be a public reception for all of our distinguished guests and
Justices of the Supreme Court.
I would like to say right now to the younger members of the
Bar, and for your information the younger members are those of
thirty-five years of age or under; however, we will ask no ques-
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tions as to how old you are, we are going to have a special luncheon
at the Hotel Rudolph dining hall tomorrow noon.
Saturday night is the gala occasion of the convention, we believe, as far as festivity is concerned. At that time we shall have
a dinner-dance in our beautiful new municipal auditorium. We
have made all the preparations for it and we hope to make it a
very festive occasion.
Both golf courses in the city, the Country Club and the
College, are 'open to all who may care to play. You have only to
display your badge, in order to be allowed to play.
The members of the Bar Association have done everything we
have been able to think of for your comfort, and in extending this
hospitality to you, we hope you enjoy your stay here and that your
convention in Valley City will be a very happy remembrance.
PRESIDENT MURPHY: I was interested to know whether or
not Mr. Pearce was also an office holder that the people of Valley
City were unable to get rid of, but I presume he is not guilty of
an offense of that kind.
By the way I would say to the aspiring politicians in the audience that it would be well for them to take some lessons from the
Mayor with respect to how to get into office and stay after you
get there. I recommend you do that sometime after this session.
So far as golf is concerned, I would suggest to Mr. Pearce that
he have a little drainage or ditching operation out on his course
before I tackle it again. I would like to see it dried up in some
way.
We will now hear from Vice President Palda in response to
the address of welcome.
MR. PALDA: Mr. President, Mr. Mayor, and fellow members
of the Bar:
On behalf of the Bar Association and its ladies, I wish to express to you and Valley City our sincere appreciation of your words
of welcome. We know from past experience, and the program you
have arranged, that the greeting you extend is not one of words
alone, for as we arrived, the actions of your citizens verified the
welcome you so appropriately put into words. This association
cannot help but be inspired to do its best work in such surroundings of good will.
Located as you are in the beautiful Valley of the Sheyenne,
with your years of experience in making strangers into friends,
it is little wonder that this and other organizations want to come
'back to You again and again to hold their meetings. You have
just completed a magnificent auditorium, showing your spirit of
progress and a desire to make such gatherings as ours more successful and pleasant.
I could well extend my response into a lengthly address and
then not cover all the gratitude and appreciation that is felt by
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this association, its members and ladies, for Valley City and its
citizens. Suffice it to say that we are most thankful that we are
meeting here and that you want us, as a body, in your hospitable
and beautiful city. We all hope the time will come when you will
again invite us to enjoy the pleasant surroundings, good fellowships and hearty welcome that are ours at this time.
PRESIDENT MURPHY:

The Secretary and the President have

conspired together to fool some of the members who are staying
away at the beginning of this meeting, thinking that they would
avoid the embarrassment and task of listening to the president's
speech, and so we are going to take up some of these reports to
begin with, and have a joke on these fellows that are waiting out
around town expecting that the ordeal will be over with. We will
have the report of the Executive Committee.
THE REPORT OF THE EXECUTIVE COMMITTEE
The Executive Committee held one meeting this year, and
transacted its other business through the medium of correspondence.
Early in October, 1936, committee appointments were submitted by the President to the Executive Committee, and with
some minor changes the same were approved, with the addition of
a Committee on the Junior Bar to the committee list of the preceding year, and in accordance with the plan of co-operating with
the American Bar Association.
In November, 1936, the budget was made up by the President,
submitted to, and approved by the committee; also during this
month the Bar Referendum was prepared, submitted to the members, and completed, nominations being made to fill the vacancy
on the State Bar Board, in due time the three members receiving
the highest number of votes were certified to the Supreme Court,
and the Hon. C. J. Murphy was named to succeed himself on said
board.
In March the committee ordered a referendum to be taken on
the President's proposals, which was prepared, submitted and completed in accordance with our by-laws in record time, and the results presented to the association through the Bar Briefs.
Full endorsement was given the program for the national celebration of the Susquetennial on the Adoption of the Constitution.
Unanimous endorsement was given former Judge L. E. Birdzell to
appointment as U. S. Supreme Judge, and forwarded to President
Roosevelt.
The report of the Executive Committee to whom was referred
the proposition With Respect to Unauthorized Practice of Law by
Government Agencies, and Improper Practices of Attorneys Acting for Government Agencies has been prepared as adopted by the
Executive Committee, and will be reported at length in the proceedings of this annual meeting with such action thereon as may
be had by such meeting.
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A meeting of the Executive Committee was called by the
President for the 15th of July, A.D. 1937, at Valley City, N. D., at
10 o'clock a.m., for the purpose of conducting the regular business
thereof, completing unfinished business for the year, and for an
audit of the books of Secretary-Treasurer by a committee appointed by the President consisting of Messrs. Palda, Forbes, and McCulloch, who audited the books and found the report true and correct.
Moved, seconded and carried, that the several District Courts
be urged to issue a pamphlet in regard to jurors and jury duty
for distribution to jurors, and township and county boards in cooperation with the State Bar Association, and that the one issued
by the Judges of the Sixth Judicial District for this purpose be
considered in that connection.
Respectfully Submitted,
M. L. MCBRIDE,
Secretary.
MR. SPROUL: I move that the report of the Executive Committee be adopted and filed.
MR. CAIN:

Second the motion.

(Motion stated).

PRESIDENT MURPHY: Any remarks?
motion, say aye. Opposed. It is carried.

All in favor of the

The next will be the report of the Secretary-Treasurer.
I might say that the financial statements have been carefully
checked by the auditing committee of the executive committee,
and approved, and found to be correct in every respect.
MR. OWENS: I move that the reports be not read and filed as
part of the record as approved by the Executive Committee.
MR. FREDERICKS:

Second the motion.

(Motion was duly put and unanimously carried.)
REPORT OF SECRETARY-TREASURER
Our Fiscal Year commenced on August 5th, 1936, as the last
report was to that date and for and on account of the date of this
annual meeting was ended on July 1st, 1937.
In view of the fact that we were facing another poor year
with no hope of increasing revenues no activities were launched
that would materially increase our expenses, however regular committee work was carried on at a minimum of expense through the
co-operation of the committees, and the executive committee.
The issuance of Bar Briefs the past year has been a matter
of considerable responsibility to your editor, and the result of his
labors is a matter of record in that publication with the hope that
it merits the approval of the association.
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Let me say as I said last year that your editor appreciates
that Bar Briefs is wholly the publication of the members of the
bar of this state, and that its limited space is open to its members
with such supervision by your editor on the subject matter in
length as may be required.
Ye Editor is open to suggestions from the members of. this
association at all times.
A financial statement follows:
SECRETARY-TREASURER'S FINANCIAL STATEMENT
FOR THE PERIOD OF ELEVEN MONTHS FROM
AUGUST 4th, 1936, TO JULY 4th, 1937
B alance Last A nnual M eeting ............................................ $1,397.71
T o t a l ..................................................... ........... .......................-$1, 3 9 7 .7 1
Balance 1935-36 Account:
345.24
1936 Meeting Expense ........................... $345.24

Balance for New Administration ........................................ $1,052.47
2,660.00
R eceived from Bar B oard --------------------..---------.........
$3,712.47
Expenditures
$ 363.09
Bar Briefs, Annual Number
294.23
Bar Briefs ........................................................
92.69
Executive Committee Meeting ---...................
124.81
Postage and Printing ...................................
825.00
Secretary-Treasurer-Editor .........................
119.30
Bar Board and Other Referendums -------------50 5.22
_------_--_-. --------------------............
Com m ittees -----560.37
Miscellaneous ................................................
Total .............................................................. $2,884.71
Balance ....................................................
..................... $ 827.66
Respectfully Submitted,
M. L. McBRIDE,
Secretary-Treasurer Bar Association
of North Dakota.
The undersigned.Auditing Committee hereby find the within
and foregoing report true and correct.
L. J. PALDA,
JOSEPH G. FORBES,

Auditing Committee.
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Bismarck, North Dakota.
July 14th, 1937.
Mr. M. L. McBride,
Secretary-Treasurer, State Bar Association
Of North Dakota,
Dickinson, North Dakota.
Dear Sir:
I, J. H. Newton, Secretary-Treasurer of the State Bar Board
of the State of North Dakota, do hereby certify that between
August 3, 1936, and July 1, 1937, I approved vouchers and turned
over warrants to the State Bar Association as their pro rata share
of the annual license fees paid in the aggregate sum of Two thousand six hundred sixty dollars ($2,660.00).
J. H. NEWTON,

Secretary-Treasurer, State Bar Board.
Bismarck, North Dakota.
July, 1937.
Mr. M. L. McBride,
Secretary-Treasurer, State Bar Association
of North Dakota,
Dickinson, North Dakota.
Dear Sir:
The 'ecords of the State Auditor's office show that during the
period from August 3, 1936, to July 1, 1937, there was paid from
the State Bar fund to the State-Bar Association the sum of Two
thousand six hundred sixty dollars ($2,660.00).
BERTA

E. BAKER,

State Auditor of North Dakota.
PRESIDENT MURPHY: The next is the report of the Committee on Comparative Law.

SECRETARY MCBRIDE: We have no report by the Committee
on Comparative Law. You will remember that sometime ago we
had some correspondence with Mr. Fuller of Fargo who was chairman of the committee in which he stated he would be here at this
time to give us his reasons for not making any further report. He
made a very long and interesting report last year and he feels
that this committee is one of those which has no special field in
our jurisdiction, and he thinks that perhaps its activities have
been somewhat along the same lines as the Committee on Uniform
Laws, and for that reason, I don't think we will have any report
from Mr. Fuller unless he should appear later and desire to make
an oral report to the association.
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PRESIDENT MURPHY:
mittee?

Have 'you a report from the next com-

SECRETARY MCBRIDE: We have one here on Jurisprudence and
Law Reform, of which Honorable George W. McKenna is chairman. I think perhaps some member of this committee is here who
may desire to read this report, but if not, I will be glad to read it.
Is there any member of the committee present?
MR. FREDERICKS:

Before we take up the report under this

heading, I want to ask permission to introduce a resolution which
fits into that topic, if the chairman will permit me to.
PRESIDENT MURPHY:

Would it be more appropriate to intro-

duce the resolution after the reading of this report?
MR. FREDERICKS:

Well perhaps, but I thought this matter of

my resolution comes under, or is connected with this topic of procedure. Now it don't make any difference to me.
PRESIDENT MURPHY: Well we might have a better understanding if the report were read first, so we will have it read.
(Report read by Secretary McBride.)
REPORT OF COMMITTEE ON JURISPRUDENCE AND LAW
REFORM OF THE STATE BAR ASSOCIATION
OF NORTH DAKOTA
Your committee respectfully recommends that the report submitted by a similar committee at the Annual Conventions of 1935
and 1936 be readopted as to the following provisions:
I.
"The practice of interposing sham answers, verified on information and belief by the attorney of record, which are withdrawn
upon the call of the calendar just as soon as a jury term of court
arrives, is growing and puts the lawyer in a rather unenviable
light with the laymen who understand the practice.
"Your committee believes that the situation might be improved by having a law passed, making it possible to dispose of
such answers on motion without waiting until a term of court
arrives.
"Your committee therefore recommends that a committee of
the Bar Association be appointed to study the advisability of presenting to the Twenty-fifth Session of the Legislative Assembly
a bill to the effect that where such answers are interposed the
court may on motion based on the affidavit of the plaintiff
or someone for him familiar with the facts, to the effect that the
answer is a sham, require the defendant to verify the same positively, and if the defendant refuses to do so, authorize the court
to strike the answer, with the same force and effect as if no
answer had ever been served."
II.
"Several preceding committees on Jurisprudence and Law Reform have warned the profession against the tendency of vesting
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in administrative officers and boards the power to render final decisions involving substantial individual and property rights. We
agree with our predecessors in that regard and recommend that
where such rights are involved, that no further grant of such
power be made without providing for judicial review."
III.
"Your committee is of the further opinion that a great deal
of unnecessary time and expense is involved in the trial of jury
cases before the district courts where the amount involved is but
$200 or less, that often thirty jurymen or more are held in attendance at an expense to the county of perhaps $150 per day to try
cases involving small sums and where the verdict of the jury is
often $25 or less, and that it would be a matter of economy if these
cases were tried to the district court without the intervention of
a jury, that substantial justice would be done to litigants in such
cases and there would be a much more expeditious dispatch of
business.
"Your committee therefore recommends that all issues of fact
in an action for the recovery of money only, where the amount
involved is $200 or less, shall be tried to the court, and neither
party shall be entitled to a jury trial in such actions.
"We further recommend that a committee of the State Bar
Association be appointed to take all proper steps looking to
an amendment of Section 7, Article 1, of the Constitution of the
State of North Dakota, so that the trial of civil actions in district
courts where the amount involved is $200 or less may be tried to
the court only, without the interposition of a jury."
IV.
A matter which is of vital importance to all of the members
of the Association is a new compilation or recodification of the
statutes of the state. We now have the Compiled Laws of 1913,
the 1925 Supplement, and the Session Laws of 1927, 1929, 1931,
1933, 1935 and 1937. The difficulty of making a necessary search
through these various volumes to determine what laws are now in
force and what laws have been repealed or amended presents a
matter of no small difficulty. Your committee believes that the
entire Bar of North Dakota is heartily in favor of a new compilation or a codification of the statutes. The matter was presented
to the last Legislative Assembly but for some reason did not secure favorable consideration.
We recommend that a special committee on code revision or
recompilation or recodification be appointed by this assembly; that
it shall be the duty of this committee to arrange in advance of the
next Legislative Meeting for the submission of bids for the type
of work which such committee shall deem best suited for such
recompilation; but recommend that such recompilation shall be
complete with proper footnotes and annotations and that the
work should be thoroughly done.
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We further recommend that such special committee should
be granted an appropriation from this Association of an amount
sufficient to defer the expense necessary to carry on the necessary correspondence, to secure competitive bids, and the expense
necessary for their attendance at the Legislative Session to secure the passage of such a measure.
V.
Your committee further suggests that the reforms recommended by this and similar committees have in former conventions met with favorable action, but there the matter seemed to
rest; that it is necessary to create an active interest among the
members of the Bar and among the members of the Legislative
Assembly in the proposed changes in our procedural and substantive laws.
We therefore recommend more frequent meetings of the District Bar Associations, where these questions may be thoroughly
analyzed and discussed; that "hold-over" Senators and newly
elected members of the Legislature should be invited to attend
these meetings to arouse their interest and to make them
acquainted with the importance of the measures proposed and prepare them for a favorable passage of the laws when proposed in
the Legislative Assembly.
We further recommend that a legislative committee should
be appointed, and that the expenses of this committee, in a sum
to be determined by this convention, should be allowed.
VI.
The following suggestions have been made to your committee,
and while we do not recommend the changes we think they are
matters of interest and which might be profitably discussed by the
convention:
(a) That peremptory challenges in civil cases be limited to
three for both the plaintiff and the defendant; that eighteen prospective jurors be called to the box at the commencement of each
case; that if one shall be excused for cause his place shall be immediately refilled by a member of the regular panel; that after
the eighteen have been examined that each side be allowed to exersise three peremptory challenges.
(b) That all justices' courts in the State of North Dakota be
abolished; that a court consisting of the County Judge, as the presiding officer, and three triers of fact, be established in each
county of the state, said triers of fact to be selected in the same
manner that District Court jurors are now drawn; -thatthe County
Judge should have no part in the determination of the facts but
should merely advise the triers of fact as to the law. That a term
of such court be held once each month in each county of the state.
(c) That no jury trials in civil actions be had unless demanded by either plaintiff or defendant, and that the party demanding
the jury trial be compelled to pay the per diem fees of such jury.
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(d) That a constitutional amendment be adopted preventing
the Legislative Assembly from meeting oftener than once in every
six years.
(e) That in county courts of increased jurisdiction that in
cases involving $200 or less the matter shall be tried to the court
without the intervention of a jury.
Respectfully submitted,
GEO. M. MCKENNA.
CHAS. M. POLLOCK.
ROY A. PLOYHAR.
ALVIN PURCELL.

T. SINNESS.

MR. POLLOCK: I would like to move the adoption.
MR. LACY:

Second the motion.

MR. FREDERICKS: I am not opposing the adoption of the report, but wasn't it understood that this resolution I have to propose be taken up independent immediately after the reading of the
report?
PRESIDENT MURPHY: I suppose we might as well hear your
resolution now.
MR. FREDERICKS: Very well. It has nothing to do with this
report but it comes under the head. We might as well have a little
fireworks.
Mr. President and members of the Bar:
a resolution here that speaks for itself.

I want to introduce

A RESOLUTION TO SAFE-GUARD AND
STRENGTHEN THE INDEPENDENCE AND INTEGRITY
OF THE JUDICIARY
From the earliest inception of the American and Constitutional
system of government, the outstanding object and purpose has
been to establish and maintain a judicial system which should
leave the courts truly independent and untrammeled in their functions; and we believe and boast, with the utmost sincerity, that
the American Judiciary, though not wearing the symbolic Ermine,
have been and are freer from a just charge of venality, or corruption, than any other class of public officials; and it is earnestly regretted, if not resented with indignation, that the current criticism of the highest court in all the world - The Great Supreme
Court of the United States - should have been made by the present National Admiostration.
We utterly dispute the fallacious theory and doctrine, that
it is proper that judicial pronouncements of the law should yield
to or be tempered by popular clamor or public exigency. But we
hold and without qualification reassert, as lawyers qualified
to speak, that judicial tampering with legal fundamentals in the
interest of political expediency, is both unjust and dangerous.

BAR BRIEFS
Now THEREFORE: for the purpose of counteracting any temptation or any tendency to induce our Judges to permit themselves
to be influenced or swerved in their decisions, by public sentiment
or political expediency, and to permit the lure of reelection to deflect actual conviction, we respectfully propose that the State Bar
Association promote and foster an amendment to our state constitution, which shall provide that the Judges of our Supreme and
District Courts shall be elected for a definite, but reasonably long
term, and shall receive a salary, commensurate with the high
service and importance of their duty, to be fixed by proper legislation, but that they shall not be eligible to reelection to the office
held or occupied by any or either of them, nor to election to any
other public office, state or federal, for at least three years after
the expiration of the term for which such Judge shall have been
elected.
I move the adoption of this resolution.
PRESIDENT MURPHY: I think that probably would be out of
order and should be considered sometime after we dispose of the
Committee on Jurisprudence and Law Reform. I think it is a separate proposition we should consider later.
MR. FREDERICKS:

It has nothing to do with the other report.

PRESIDENT MURPHY: There is another report before the
house. It has been moved and seconded that the report of the
Committee on Jurisprudence and Law Reform be adopted. Are
there any further remarks on that report?
MR. BRONSON: I don't want to enter into any argument in
reference to the report, but as it was read, it seems to me it involves a variety of proposals of and including a fundamental
change in our law as well as the expenditure of money.
I move you an amendment to the motion subject to the consideration of the various proposals as well as expenditures of
money, that the report be referred to the Executive Committee.
MR. PURECLL: Second the motion.
PRESIDENT MURPHY: You have heard the substitute motion
to refer this report to the Jurisprudence and Law Reform Committee to the Executive Committee. Are there any further remarks?
MR. POLLOCK: I personally have no objection to the reference of this report to any particular committee. I have attended
Bar Associations for sometime. I have seen reports of this nature
jockeyed over from year to year. It would seem to me that it is
about time that a report of this kind be definitely adopted or rejected. If the purpose of this refeience is merely to table this report, I would be heartily in disfavor of it. I think it is time this
Bar Association stood on its feet and does something. It has been
talking about doing something, and does nothing. I presume my
good friend from Grand Forks desires this report referred to the
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Executive Committee so that it can again be brought back to this
assembly for consideration. Am I wrong in that?
JUDGE BRONSON: Not necessarily, but there are redommendations in this report that involve the expenditure of money, and
the Executive Committee, of course, is the functioning committee
of action for the important matters. I did not make the suggestion for the purpose of tabling it, but to give it consideration. It
seems to me that it would be the proper body to make a detailed
consideration of the subject matter brought up in that report. It
covers a variety of subjects which should be thoroughly considered.
MR. POLLOCK: The only purpose of my remarks is to be sure
that this matter will come before the body for final disposition at
this time. It has been my experience that these reports have come
in and are being held over from year to year. It seems to me the
Bar Association should take some steps, one way or the other,
should do something definitely at this session. There are several
proposals in there and it may be that you want to accept some and
reject others.

PRESIDENT MURPHY: As I understand the substitute motion,
it would not be disposed of at this session, that is the Executive
Committee would not be expected to make a report at this session.
Of course, insofar as the financial phase is concerned, that is always within the jurisdiction of the Executive Committee whether
or not they authorize the expenditure of money on this proposal,
or any other, they settle that without any special authority being
given them. Upon the question of these legislative proposals, as
I understand it, it was the sense of Mr. Bronson's motion that the
Executive Committee have Power to act. Am I right?
JUDGE BRONSON:

Correct.

PRESIDENT MURPHY-: And if between now and the next session the Executive Committee believe that this proposal, or any
one of them, should he presented to the Legislature, they will have
the right to do it. Now the question is whether that matter shall
be left to the Executive Committee or whether this association
shall adopt the resolutions that these matters shall be presented,
and whether or not they can be presented, will depend upon the
financing of the Executive Committee. So are there any further
remarks?
MR. POLLOCK: Perhaps I have said all I had to say, outside
of the fact, that these matters are of such importance the Executive Committee should be directed to take steps; if they want to
reject some, all well and good. If they wish to accept others, all
well and good, but it seems to me this Bar Association should go
on record.
MR. THOMSEN: I was going to make a suggestion. In this
report there are a number of separate proposals. Some of these
proposals, we will all agree upon and some we.are very much dis-
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agreed.
by one.

Why not take them up singly and dispose of them one

MR. WARTNER: It seems to me that Mr. Thomsen's motion
is well taken at this time. The Legislature is not going to sit before we have another neeting of this Bar Association. In the
meantime our report can be printed in Bar Briefs and every lawyer in the state become familiar with it. I agree with Mr. Thomsen when he states that this report takes up various subjects.
The only way that I would feel that it could be taken care of and
adopted would be to take up each subject separately, and therefore I believe that the report should be referred to the Executive
Committee for study until the next session of the Bar Association,
as recommended by Mr. Thomsen's motion.
PRESIDENT MURPHY: Mr. Pollock I had not thought about
the fact that the Legislature will not meet before our next annual
convention.
Wouldn't that satisfy you if the Executive Committee at the next convention after canvassing the situation,
brought the matter up again.
MR. POLLOCK: I have listened to that argument, as I say for
about twenty years. It has been the attitude of this Bar Association to put over, pass it on from year to year, on account of the
Legislature, and then promptly forgotten. I see no particular
reason why this thing should not be settled now.
MR. PORTER: When we had our Third Judicial meeting, I had
an opportunity to talk to Judge McKenna in regard to the report
and I want to come to the defense of the committee in support of
the recommendations made by Mr. Pollock.
This report will be printed in Bar Briefs. The main report
is divided into several sections. Relative to revision of the Code,
their idea is to get these publishing companies to submit some
definite proposition so this committee can then in turn have something to take to the Legislative Assembly. It seems to me the
work recommended in this report should come before this Association now. It came before the association a year ago and no
action was taken. If we should recommend recodification of our
laws, it will take time and money. I am not of the belief that because lawyers promote something, you can't get it through the
Legislative Assembly. I think a committee should be appointed,
a committee equal in size to the Americanism Committee, and
through this committee every legislator can then be contacted and
presented with a definite plan of recodification or revision.
I think if Judge McKenna were here, he would request, as has
Mr. Pollock, that some definite action be taken to dispose of this
matter so they will have something to work on.
MR. PURCELL: I am a member of this committee; yet at the
same time I seconded Judge Bronson's motion. I am heartily in
favor of having a new code; however, that is not what we are
asked to vote upon this morning. This report contains a variety
of proposals, all the way from amending the Constitution of the
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State of North Dakota, to abolishing the Justice Courts, to providing for jury trials only for those that can put up sufficient
funds to pay per diem of jurors, and many other proposals that
are highly controversial in nature, which time would not permit to
be discussed thoroughly and exhaustively this morning.
I believe that for any one to get even an idea of the matters
contained in this report, it will be necessary for the report to be
printed in the Bar Briefs, so the members can study it, and I amheartily in favor of Judge Bronson's motion that the matter be
carried over for that reason. There is too much in this report for
immediate decision.
PRESIDENT MURPHY:

As I understand the recommendations

only consist of four propositions, and that a, b, c, d, and e are not
recommended for adoption in the report.
MR. PURCELL: They are recommended for discussion.
adopt the report, you must discuss them.

If you

MR. LEWIS: What the last gentleman said is true. If there
are some items recommended for discussion only, perhaps the entire report should not be referred to the Executive Committee today. If Judge Bronson would withdraw his substitute motion,
we could then take up the parts that are necessary to get to at
once. If we do not care to pass upon all the proposals, they could
be acted upon one by one, and those which we did not care to approve, could be put over.
MR. FREDERICKS: I am in favor of Judge Bronson's substitute motion, not because I believe in side-tracking anything that
has got some merit or teeth in it. I can remember and recollect
that a motion or resolution or two of mine has been lost in the
Executive Committee, but you have got practical matters, several
distinct and important matters that are independent of each other,
but all come under the head of law reform, and it is a good job
already done by this committee, and a big job for the Executive
Committee to carry on, and they can conveniently discuss them in
the Bar Briefs from time to time, if perchance we can get interest
enough of the members of the Bar to pay attention to those things
during this interim.
There is no question about it but that there are important
matters to be discussed, such as the abolishing of the Justice
Court. Of course, you can't do that without constitutional amendment. And as to the functions of the County Court, I could tell
you a story of the trouble we are having with the County Court
in our county. There is a conflict of opinion as to its jurisdiction
and not always the same, whether one day the Justice Court has
jurisdiction to try and determine criminal cases, when tomorrow
he can't, under our Constitution. Now you can pass a lot of laws
that take the careful consideration by lawyers. I think this is one
of the questions that should be left to the Executive Committee
and then the Executive Committee should be urged to do something.

BAR BRIEFS
MR. POLLOCK: I agree to Judge Lewis' motion, or suggestion,
as far as the substitute motion is concerned.
PRESIDENT MURPHY: If there is to be any further debate on
this motion, I desire to suggest postponing further consideration
until we take up the matter of reports later because we have certain other parts of the program that are important. I wouldn't
say they were all important, but we want to dispose of them this
forenoon.
MR. OWEN: How would it be to take up the report during the
golfing hour?
PRESIDENT MURPHY: That would be all right with me but I
think there are some serious minded people here.
With your permission we will now pass to some other matters.
One of them is the imposition which I intend to perpetrate upon
you today, but there will be a redemption later when Judge
Christianson talks to you.
PRESIDENTIAL ADDRESS
At our last convention General Hildreth discussed in a very
interesting manner the old fashioned lawyer, contrasting his
methods and standing with the modern lawyer, to the distinct disadvantage of the latter. I enjoyed the address very much, mainly
because I think advancing years justify me in claiming membership in the ancient and honorable class of lawyers referred to by
the General, while at the same time having the opportunity to test
the metal of the youngsters in the profession, even though I may
come off second best. I would like to claim the virtues and accomplishments, real and imaginary, of the old-fashioned lawyer so
eloquently portrayed in the address of our former President.
However, I am not entirely sure that all was peace and harmony
with the old time lawyer, or that he was always the messenger of
good will and the guardian and refuge of the citizenry of his community, but far be it from me to attempt to smear the beautiful
picture painted by my friend. Still I doubt if the people generally
in the olden days exhibited the implicit faith and confidence in
lawyers that might be inferred from the General's speech.
I have always had the lurking suspicion that, as my father
more than once said to me, lawyers were regarded by laymen as
disciples of the devil, and there was little good and much evil in
them and their practices. It may be true that the adverse criticism bothered the old-fashioned lawyer much less than it bothers
the modern, more thin-skinned brethren; however, as I understand history, the legal profession of the English speaking people
has from its very beginning been subjected to criticism, villification and misrepresentation by those outside the profession, and
this seems to have increased as time marched on.
This treatment of lawyers originated at the time the administration of law and equity in England was taken out of the hands
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of the ecclesiastical courts and vested in civil courts. With the
civil courts grew up the profession of lawyers, and both the new
courts and the lawyers were in great disfavor with the ecclesiastical authorities who had been deprived of their jurisdiction and the
appertaining perquisites. The Churchmen still retained their religious influence with the people, and instead of devoting their
time and talent to preaching and teaching the gospel and
the things that were good for the soul, they deemed it a part of
God's work to belittle and slanker the civil administration of
justice, especially the lawyers who" were officers of the Courts.
And so the tradition that lawyers were not to be trusted, except
when the individual was molested in his personal or property
rights, has come down through the centuries and is perhaps
stronger today than ever before.
We know that when trouble comes the victim rushes to his
lawyer for advice and protection. When a crisis arises the average citizen is willing to trust the lawyer with his property and his
life. He does not hesitate to lay bare the innermost secrets of the
heart, apparently never fearing betrayal or neglect of the interests entrusted to his lawyer. In such emergency greater confidence is shown in the lawyer than in the minister of religion. The
inconsistency of this does not seem to be realized or appreciated
by our outside friends.
There is much truth in the criticism made by General Hildreth of the modern lawyer. We pay too much attention to precedent. We try to win our causes by reliance upon the reported
decisions of the courts instead of exercising our own judgment
and reasoning powers. Perhaps lawyers are not entirely to blame
for this because courts, or many of them, clamor for authority.
They want to know about the views expressed by other courts,
even though willing to admit privately that they know at least as
much as any preceding court of Christendom. I am not railing at
the Courts. Both they and the lawyers should probably be considered victims of circumstances. It would be wonderful if all reported court decisions and text books were destroyed and we all
started on our own again.
Lawyers have the background and the foundation in the history of our country which might well be used as a means of dissipating the misunderstanding and the mistrust that people seem
to have for them. Lawyers have been the leaders in the framing
of our federal and state constitutions and laws since the building
of this nation began. They have been the bulwark against all
vicious attacks that have been made on constitutional government
according to the American system, as indeed lawyers have been
the mainstay of all democratic countries in the world. The layman
takes this all as a matter of course. It just grew up like "Topsy".
When people want somebody to make laws for them or furnish
protection under the law, they turn to lawyers. Why have we not
been able to capitalize on this? The answer must be that we do
not take enough interest in the general business of our community.
We permit ourselves to become aliens in our own land so far as
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real fellowship and participation in public work and affairs is concerned.
If lawyers would band together more sympathetically in their
local Bar Associations, and come to better understand their obligations toward each other, and their relations with the public, I
think it would help mightily to bring us to a realization of the
short-comings to which I have briefly referred. We should have
the ability and the sense to make a better case in the court
of public opinion for the great profession to which we belong and
of which we are all justly proud. We have been derelict in our
duty to ourselves and to the courts. The delinquency of the lawyer, even the charge of delinquency that is not refuted, reflects
adversely on the courts. If lawyers expect the Courts to maintain the respect and confidence of the public, then they must maintain high standards and high ideals themselves, because they are
the material out of which courts are made.
The destiny or fate of the individual lawyer is not of much
importance. He is just another human being no better and no
worse than the average. It is not required that he have a chip on
his shoulder, ready to do battle whenever a derogatory or disparaging remark is made about lawyers, but out of regard for the
group in the profession and because of our solicitude for the welfare of our courts, we should never admit, expressly or by implication, broadcast charges and statements challenging the integrity of courts or members of the legal profession. It is self-evident to lawyers that the inculcation of ethics as laid down by our
associations results in a higher conception of duty, of what is right
and what is wrong, than that possessed by those who have not the
benefit of a similar code of ethics. Indeed lawyers are frequently
amazed at the ruthlessness of laymen engaged in commercial and
other business outside that of the law. They consider it entirely
proper to parade their ability and the superiority of the service or
Annexing the
the goods they sell compared with competitors.
business of a competitor, if it can be done, is a light occupation.
and causes no qualms of conscience with those who are so free with
their criticism of courts and lawyers.
I doubt if there has ever been a time in the history of this
nation when respect for our courts and our republican institutions
has been at such a low ebb. This feeling against the courts and
prominent members of the legal profession throughout the country is being accentuated by the clap-trap of newspaper correspondents, radio performers, and in other ways that might be cited.
Government by law is being discounted on every hand. Magazine
articles by communists and Red of every hue are not the least of
the dangers that beset this government. I read one of these articles lately in which .the recent institution of the "Small Claims
Court" was discussed and approved. The author referred to the
fact that in some of these courts lawyers are taboo, but not, unfortunately, in New York. The bedlam, chaos and disorder in the
proceedings before this so-called court were conducive to the proper administration of justice, according to the views of this
writer.
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Lawyers have failed to do many of the things they might
have done and could do to improve their standing with those engaged in other businesses, and professions. We have not cared,
or have not seemed to care, enough about the opinions others have
of us or the profession we follow, to explain or correct error when
brought to our attention. I think it must be different with other
professions, and that they have the knack of cultivating a better
public relationship. This is especially true of the medical profession. I do not believe that the doctor's popularity comes entirely
from the fact that he buries his mistakes while the lawyer who
guesses wrong must "take it" in the limelight of publicity.
It
must be admitted that there are a lot of scalawags practicing law.
They are a disgrace to the profession. Right thinking lawyers
are at fault for not purging their ranks of these unworthy members. Their sins are visited on the deserving brethren from generation to generation. If we would be more careful in admitting
men to practice and stronger in the enforcement of our rules of
discipline, the standing and repute of lawyers would be immeasurably bettered, and much of the distrust and criticism of the lawyer would disappear like the morning mist.
As already pointed out, lawyers are too careless about their
contacts and relations with people in other lines of business.
They seem to become engrossed in their own affairs, and have no
time or money to spend in the work of promoting the general business and public welfare of their respective communities.
We think of ourselves as the guardians and protectors of those
who go wrong, and we are glad to go to their assistance for a consideration, but we do not give enough of our time or our means
for the benefit of our people and our community without thought
of reward to ourselves. Maybe modern lawyers are too highly
specialized, and this, together with our inclination to take the
easiest way so far as affairs outside of actual practice of the law
are concerned, has gotten us into a rut from which extraction
seems difficult. However, the lawyers of today should realize
and appreciate that there is a job cut out for them, and their
fellow citizens, if constitutional government in this country is to
be preserved. This job calls for the highest degree of patriotism
and increasing work and effort. Most of the great nations of the
world no longer have freedom, and the rights of their citizens,
personal and property, are subject to the whim and caprice of
tyrants.
There is a vocal minority of the people of America that are
ridiculing and belittling our form of government as compared
with the "isms" so rampant in other parts of the world.
Our
constitution and our courts, which have been the refuge and
protection of our people for 150 years, are obsolete and not suited
to meet the problems of modern times. A majority of the signers
of the Constitution of the United States were lawyers, and lawyers had an important part in the making of the Constitutions of
all of our states. They have always led in the fight for the ideals
expressed in these constitutions, and for the preservation of the
courts and their right and jurisdiction to interpret these constitu-
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tions. We must continue to carry on, and if America comes
through the crisis that now confronts the nations of the world,
and remains true to representative government, as founded by our
revolutionary fathers and maintained for 150 years by patriotic
citizens of every age, I predict that the credit will be largely due
to the members of the legal profession. Lawyers will stand firm,
as they ever have, in the defence of their country, its Constitution, and its laws.
MR. FREDERICKS:

Now Mr. Chairman, when shall I bring this

matter up?
PRESIDENT MURPHY:

I don't think we will have time for it

until this afternoon at 2:30.
We are fortunate in having with us Chief Justice Christianson of the Supreme Court, and he kindly consented to deliver an
address, and I therefore call upon the Justice at this time.
(Because reporter thought Judge Christiansen spoke from a
manuscript she did not take his address, but as he spoke from
notes only his address cannot be reproduced.)
PRESIDENT MURPHY:

Judge Christianson, we are indeed

grateful to you for the very instructive talk that you have given
us, and I am sure this applause is all for you, none of it for the
Bar Board.
We will now stand adjourned until 2:30 this afternoon. The
program says 1:30 but it will be 2:30. We know you won't come
back anyhow until 2:30 so we want to fix it so your conscience
won't bother you any more.
JUDGE BRONSON:

The Secretary promised to make an an-

nouncement, but he hasn't done it yet.
SECRETARY MCBRIDE:

I had just got on my feet now to do so.

The alumni of the University of North Dakota desire to organize an alumni association sometime during this session. We
are going to have a luncheon this noon at which time some of the
fellows will confer about it and arrange as to whether they want
to have a meeting today or tomorrow during the luncheon hour. I
think our program provides for luncheons tomorrow noon but I
believe it was the idea of.the Judge that some little meeting should
be held before that time, a committee perhaps appointed to make
arrangements in regard to the constitution and by-laws committee.
PRESIDENT MURPHY:

We stand adjourned until 2:30 this

afternoon.
Afternoon Session

PRESIDENT MURPHY: Gentlemen, we will now take up the
motion for the adoption of the Report of the Committee on Jurisprudence and Law Reform. We were debating the adoption of
the report. What shall we do with this report?
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MR. WARTNER: I would move you that we take up the report
section by section. There are some of these sections I would like
to support and there are some I would like to reject. I would
therefore move that we take up the adoption of this report section by section.
MR. LACY: Second the motion.
MR. BRONSON: I rise to a point of order. During the noon
hour one or two of the committee members were discussing the
formality of the report, and they suggested that if the subject
matter that pertained to the code revision was excepted from the
substitute motion, it would be acceptable; otherwise it would not.
There is no member of the committee here, I guess, but Mr.
Pollock spoke to me about it as well as two or three others, during the noon hour, and I will be perfectly willing to change the
substitute motion excepting the substance of the report which applies to the code revision or compilation.
PRESIDENT MURPHY: Excepting that part of it?
JUDGE BRONSON:

Yes.

MR. CAIN: If I may make a suggestion, Mr. Pollock seemed
quite interested in this report, and if there are other reports
ready, why not take them up and wait until Mr. Pollock comes.
PRESIDENT MURPHY: Mr. Fredericks introduced a resolution,
we might as well dispose of that.
MR. FREDERICKS: Mr. Chairman, there are members here
that probably were not present when I read the resolution and I
will, with your permission, read it once more, so that there can be
no mistake. I,have no ulterior purpose in this matter at all.
(Reads resolution).
Now I understand that the gentleman from Fargo seconded
the motion, and I wish to be heard briefly on the purposes and
merits of this motion. I am not speaking from any design or purpose of my own. I am 66 years old and I suppose I will be out of
the class of who has a just aspiration to the long terms that I am
speaking about. That is not the idea, there are plenty of splendid
young men and I want to see the highest type of judges occupy
the bench, and I am not questioning in the least any one of the occupants of the bench, District or Supreme. Now I just want to
guard against a possible suspicion. Ceasar's wife should be above
suspicion. Most of our Judges are perfect and I don't believe
there is a man on the Bench anywhere in this state to whom if
anybody would make any improper approach in the natuie of a
bribe, who would not find himself in -jail before he had his proposal finished. But I am not so sure about every one., I know
everybody is human.
I had the occasion to talk the other day with an eminent gentleman and he said, "You would be just as bad." I know the
human weaknesses and for that reason I want to guard against
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it. I don't believe in the idea, and though the President of the
United States believes in the idea of popular desicion, I do not. I
am too much of an old school lawyer to believe the law changes
with men, or with public sentiment. Therefore I say that we
should, so that there can be no question about it, see that
our Justices of our Courts should at least have a long term,
say for ten years or thereabouts for the District Judge, and
fifteen for the Supreme Court, and they should have a liberal salary, because we need the best men we have got on the Bench. And
that is a little salary to pay to the Judge when you consider the
amount of money that is wasted for useless things. I want to see
them paid a salary commensurate with their services, and then
when they take judicial office, I want them to take the vow of
political celibacy.
When you enter here you leave political
dope behind. You are in a nonpartisan position and most of them
are.
But a few years ago we passed a law in the state, and if I am
out of order, you may correct me, that said the judicial officers
should be elected as non-partisans. I want to see the judges on
the same footing I stand wherein if I don't believe in a political
situation, I have a right to speak on it. I do say lest there will be
suspicion that they should not be in a position where they might
possibly lean this way or that way, toward this group or
that group, when they have got an election staring them in the
face. For that reason I want to give them a long term and a big
salary so when it is over they won't have to work any more. I
don't know today where my next fee is coming from, and these
eminent men can find a way to earn a livelihood, as well as I can,
especially after the prestige their position has given them. But
he won't have to work if he is paid a sufficient salary and handles
it wisely. The average man that takes fifteen years on the
Supreme Bench when he is all the way from 40 to 60 years old, is
about done anyway when he gets off the bench. That is also true
of the District Judges, when he has finished his term of office,
he should have no trouble to get business.
There are 100 applications before the Governor today for the
position vacant on the Supreme Bench, but none of the lawyers of
the state have yet qualified for the place.
So let's simply say, "You shall have a long term and you shall
have a good salary, but when you are through you shall not seek
any political office"-just for the appearance if nothing else, for
three years, and they wouldn't have to be playing politics. Not
that I say they do, and we wouldn't have to put incompetents on
the job. That is about all I have to say on the subject. (Question
called for.)
PRESIDENT MURPHY: Gentlemen, you have just heard the
resolution read and I presume you will have it in mind just as well
as I have so I will not undertake to restate it. You all understand
the meaning of the resolution, I presume.
MR. MACKOFF: Before you put the question, may I state that
the chairman. Mr. Shaw of Mandan, of the Committee on Judi-
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ciary for appointment of judges is not here. That may have some
bearing upon the work that has been done by the committee. I
served on that committee the year before. The report was submitted last meeting and no action was taken upon it.
I would be inclined to oppose this resolution, not tliat I find
any fault or quarrel with the proposal. I think it is laudable;
however, I am not ready to agree with counsel that it would be so
easy for a judge after he has served for a period of ten or fifteen
years to go back into practice and find himself with a great following of clients. I may be wrong in that respect; however, that
question has been studied by the committee to some extent. We
feel if there is to be any improvement of conditions in the state,
it was rather the adoption of the plan whereby the Judge would
run without opposition, run on his record. We feel in that way it
would tend for more permanency in office. If the Judge had competently performed his duty, it wouldn't be necessary for him to
make any political campaign,-it would be simply a question of
proving or disproving his record. If they disproved it, then some
one would have the opportunity of running for the office; otherwise he wouldn't have any opposition at all. In view of that situation, I desire to express at least what our committee thought on
the proposition. Maybe we are wrong and Mr. Fredericks is right;
however, I wanted to give you the benefit of our study.
PRESIDENT MURPHY: Do you desire the report of that committee brought to the attention of the association now?
MR. MACKOFF-:" No we had the report brought in last year.
PRESIDENT MURPHY: I know, it is right here printed in the
record, but these gentlemen probably don't recall that report.
MR. MACKOFF:

Very likely that may be the case.

MR. FREDERICKS: I would be only too willing. I don't believe in anything hasty here, I want to bring it before this
organization and this report may be received and submitted to the
proper committee. I believe the gentleman from Fargo will consent to that. You don't have to necessarily adopt the resolution,
let it be submitted to the Executive Committee, or the proper committee. We can't act on it anyway, we can't pass a law.
PRESIDENT MURPHY: Well the motion for the adoption of
the resolution is before the House.
MR. FREDERICKS: I will withdraw the motion for the adoption of the resolution and ask that the resolution be submitted to
the Executive Committee for action and report.
MR. LACY:

I will withdraw my second, and second his mo-

tion.
PRESIDENT MURPHY: I assume there is no occasion for further debate. All in favor of referring this resolution to the
Executive Committee say aye. Those opposed. Carried.
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We will now have the report of the Committee of the
American Law Institute.
SECRETARY MCBRIDE: I have a letter from the chairman of
this committee. Perhaps some of the other members are here and
might want to read this report, but I don't believe any of them are.
As the chairman said he will not be able to be here, I will read it.

REPORT OF COMMITTEE ON AMERICAN LAW
INSTITUTE
In the fall of 1936 the American Law Institute published the
first two volumes of the Restatement of the Law of Property. The
publication of those volumes means that the institute has now restated the law of Agency, Contracts, Trusts, Conflict of Laws, part
of the Law of Property and part of the Law of Torts. The
American Law Institute has now been at work for some fourteen
years. It has had at its command some of the brightest minds of
the American Bar. The reporters who have been assigned to the
individual projects have been invariably men of outstanding merit,
-Beale and Goodrich in Conflict of Laws; Bigelow, Bogert and
Fraser in Property; Mechem in Agency; Bohlen in Torts; Williston and Corbin in Contracts. It seems to me that at the end of
this fourteen year period we can, in a measure, appraise the work
that has been done, and properly evaluate it.
When the work was started in 1923, it was an experiment.
Men behind the project felt-and with good reason-that some
authoritative body should concretely set forth the present status
of our laws. These men felt that they would enjoy a reasonable
success. It is time now to see whether or not that prophecy has
been fulfilled. I know that it is difficult to say just how authoritative the restatements have been insofar as our trial courts are
concerned. Naturally no accurate data can be obtained on that.
But down to April, 1937, the restatements have been cited 459
times by our Federal Courts and 3023 by our State Courts, making a total of 3482 court citations. More than that, however, it
has encouraged useful thought, discussion and argument on the
part of members in the legal profession. As Director Lewis said
in his 1937 report, "Truly we have built more successfully than
we dreamed."
Out of the Restatement of the Law has grown another need.
As you know, the Restatements profess to set forth the present
status of the law. They enunciate the general rule, whether that
general rule be good or bad, practical or outmoded. We know too
well that our laws in many instances do not correspond with the
changing needs of a modern world. Too often we are weighted
down by tradition, held back by the dictates of hundreds of years.
We cannot hope to convince reasonable men that a rule of law is a
just rule merely because it is founded upon the edict of an English King who lived and died five centuries back. With that in
mind two years ago The American Law Institute began to draft
statutes or codes of laws which would correct defects in our existing laws. Work along that line is proceeding satisfactorily.
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The importance of the restatements is evidenced by the fact
that they are now being translated into foreign languages. Two
Frenchmen have just completed translating the Restatement of
Conflict of Laws into their mother tongue. The Kaiser-Wilhelm
Institute is negotiating with the American Law Institute for the
translation of the restatements into German.
From the foregoing facts and from an appraisal of the work
already completed, I believe that we can truly say that the Restatement of the Law has come into its own, and that in the future
it will enjoy an ever increasing significance.
In conclusion your committee desires to leave with you the
suggestion that you consider the advisability of recommending to
the American Law Institute a special study and report covering
the enactment of moratoria legislation relating to the enforcement of liens, the taking of tax titles, ejectment of tenants from
real estate, etc. Conditions prevailing in the past few years have
caused the introduction of a whole new field of law in this state
and in practically all of the agricultural states. We should like
very much to have expressions of opinion with reference to such
recommendation.
Respectfully submitted,
CHAS. J. VOGEL, Chairman.
W. J. RAY.
N. J. BOTHNE.
THEODORE

PRESIDENT MURPHY:
gentlement?

KELLOGG.

What shall we do with the report,

MR. MACKOFF:

I move its adoption.

MR. WARTNER:

Second the motion.

PRESIDENT MURPHY: All in favor of adopting the motion
that we accept this report, and that it be printed in Bar Briefs, respond by saying aye. Those opposed. It is carried.
Next is the report of the Committee on Uniform Law.
Judge Bronson submitted and read the report to the convention.
REPORT OF COMMITTEE ON UNIFORM STATE LAWS
To The North Dakota State Bar Association:
Three Uniform State Acts were introduced and adopted at the
session of our State Legislature in 1937.
These acts are called as follows:
1.
2.
3.

Uniform business records as evidence act.
Uniform judicial notice of foreign law act.
Uniform official report as evidence act.
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The first of these acts permits the use of business records covering business events and performance in the regular course of
business, when properly identified, to be used in evidence.
The second permits official reports of findings and facts,
made by state officials within the scope of their duties to be admissible as evidence.
The third act requires every court of this state to take judicial notice of the common law and statutes of every state with a
method stated of informing the court in respect thereto.
These acts have for their purpose simplification of evidenciary
proof.
North Dakota has now adopted twenty-one Uniform State
Acts.
The question may properly be asked what purpose, if any,
uniformity of state laws serve, and what justification, if any, exists for this committee on Uniform State Laws.
In the State Bar Associations of the country, there are now
about twenty-four permanent state committees on Uniform State
Laws. In the Legislatures of several states, about 12 now, there
exists a standing committee in both houses on Uniform State
Laws.
As lawyers we are constantly faced with constitutional questions involving both our Federal and State Constitutions. We are
involved more or less daily in our work in transactions which concern or may concern not only intrastate matters, but interstate
matters involving federal laws and state laws involving reciprocity, compacts or their mutual action.
Into this entire field, to us as lawyers, there must needs be
some uniformity of thought and action in conception, perspective,
and line of action for the commerce of our people and administration of law and justice among them. So we see one association or
commission after another being organized and carried on with
state representatives as the basis for their formation, with the
purpose of securing uniformity and co-ordination of law and
actions by state sovereignties.
In the field of flood control and water conservation we observe many associations or commissions seeking uniformity of
state action through mutual legislation and interstate compacts.
In fact, North Dakota, South Dakota, and Minnesota are engaged
right now in that respect.
In the field of aViation and use of highways again there are
many associations concerned with uniformity of principle and statute by states to promote better their welfare. Just recently there
was formed a group of several states which includes South Dakota,
seeking uniformity of action by states for their cooperation in
many fields of action.
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Furthermore there exists now the Council of State Government, the American Legislature Association, the Interstate Commission on conflicting taxation, the Interstate Commission on
Crime, the Interstate Commission on Social Security, and as well
the Council of State Governments which, with many others that
might be named, all of whom are seeking primarily mutual state
action in their relations one with the other and, secondarily, with
the Federal Government, for uniformity by statute or through
compact.
So in these days when constitutional questions of grave
moment to our Federal and State Governments and to our people
are being constantly presented, the preservation and the continuance of state sovereignty through uniformity of action by statute
or by compact becomes a matter of great importance.
Respectfully submitted,
HARRISON A. BRONSON,
R. E. FREDRICKS,

PETER A. WINTER,

Committee on Uniform State Laws.
JUDGE BRONSON: Mr. President, I move the reception of this
report, and its approval, and its publication in the Bar Briefs.
MR. ELLSWORTH: Second the motion.
PRESIDENT MURPHY: You have heard the motion that we
accept this report, and that it be printed in Bar Briefs. All those
in favor of same respond by saying aye. Those opposed. It is
carried.
The next is the report of the Legislative Committee. The
chairman of the committee is Mr. Cain.
MR. CAIN: Mr. President, I realize now that I should have
consulted Judge Bronson before writing this report as the first
three measures that I refer to are the three that Judge Bronson
just told you about. We beg leave, however, to make the following report:
Mr. President:
Your Committee on Legislation respectfully reports as follows:
It caused to be prepared and introduced in the last Legislative Session six bills, namely:
I.
A Bill providing that: "A record of an act, condition or thing
shall, in so far as revelant, be competent evidence if the custodian
or other qualified witness testifies to its identity and the method
of its preparation, and if it was made in the regular course of business at or pear the time of the act, condition or event, and if, in
the opinion of the court, the source of information, method and
time of preparation were such as to justify its admission."
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Its purpose was to make uniform the law of those states .enacting like legislation. The Bill passed.
II.
A Bill providing that written reports or findings of fact made
by officers of this state on matters within the scope of their duty,
as defined by statute, shall, in so far as revelant, be admitted as
evidence of the matter stated therein.
Its purpose was to make uniform the laws of those states
which enact it. Provision is also made that the report or finding
must be submitted to the opposite party for examination a reasonable time prior to trial, otherwise it is inadmissible.
III.
An Act providing for the judicial notice of the laws of other
jurisdictions and for proof thereof, and to make uniform the law
with reference thereto. This Bill also became a law.
IV.
A Bill to amend and reenact Chapter 224 of the Session Laws
of North Dakota for 1935, requiring judgment creditors to file an
affidavit identifying the judgment debtor, forbidding clerks of
court and other officers to enter judgments without affidavits of
identification, and providing a penalty for failure to comply therewith. The law as amended applies to judgments for the recovery
of money only.
V.
An Act to amend and reenact Chapter 154, Session Laws of
1933, relative to the amount of costs on foreclosure of liens, who
entitled thereto, prohibiting a diversion of attorney fees,
prescribing a penalty for violation thereof. The amendment eliminates the necessity of recording the attorney's affidavit in foreclosure proceedings. The measure was adopted.
VI.
A Bill authorizing the publication of a compiled edition of
the laws of North Dakota to be known as "North Dakota Compiled Laws of 1937". The Bill provided the code consist of four
volumes with an index in an additional volume. Sets for State
use were to be sold at $50.00 and the cost to lawyers and others
to be $60.00 per set.
The Bill passed the Senate but was rejected in the House.
Due to the general economic conditions prevailing throughout
the state and the none-too-full treasury of the Bar Association,
no meeting of the Committee was held. There was, however, a
meeting of lawyers held at Bismarck at the beginning of the Legislative Session, at which were present twenty members of the Bar
from various sections of the state, eight or nine of whom were
members of the Legislative Committee.
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The Committee approved the code bill. A sub-committee was
selected to prepare the bill which was introduced. It is my opinion a bill authorizing a new code will .be approved by the 1939
Legislative Session.
Mr. Chairman, I would like to make this additional suggestion
to the incoming president or officers of the association, that in the
selection of your Legislative Committee you select, if possible, at
least a majority of that committee from Bismarck and Mandan,
and if possible, select a chairman from Bismarck. I believe there
are either fifteen or eighteen members of the Legislative Committee now. Now if you are to hold a meeting of that committee
at any point in the state, it would entail considerable expense, and
since there is a real need, a real necessity, for a new Code, there
should be a strong Legislative Committee appointed to act at the
next session, and if the majority of the committee could be selected from Mandan and Bismarck, they would be so situated that
meetings of the committee, or at least a majority of that committee, could be gotten together very readily, and then too they
would be right there where it would be possible for them to appear before the committees of the House and Senate and also contact members of the Legislature.
I move the adoption of this report.
MR. BANGERT:

Second the motion.

PRESIDENT MURPHY: You have heard the motion for the
adoption of this report. All those in favor of same signify by saying aye. Those opposed. It is carried.
Mr. Bronson, you made a statement a little while ago about
this report of the Committee on Jurisprudence and Law Reform.
As Mr. Pollock is here now, will you state that proposition again.
JUDGE BRONSON: That the substitute motion eliminate a
reference to such a matter of this report covering code compilation, or recodification.
MR. POLLOCK: That substitute motion will be perfectly satisfactory to me. I feel that there is one item, however, in that report that might very well be disposed of at this session, and that
is the recommendation of the committee as to sham answers.
PRESIDENT MURPHY: Well the balance of the report will be
considered here. We are just eliminating the part that refers to
codification.
MR. POLLOCK: If I understand correctly Judge Bronson's
statement eliminates from his motion the matter pertaining to the
Code. Now everything else in the report goes to the Executive
Committee. Am I correct in that?
JUDGE BRONSON:

Yes.

MR. POLLOCK: What comes up for consideration of this body
is that part regarding the Code. Under his substitute motion the
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recommendations relative to sham answers and the modification
of the jury system and all go to the Executive Committee. I feel
that if this committee at least gets an expression of this association on the Code, it shall have done better than any committee of
like nature for many years past. I will be glad to accept that in
my motion, Mr. Bronson.
PRESIDENT MURPHY:
report?

Does that not call for a division of this

MR. POLLOCK: No, the motion, Mr. President, was to approve
the report. The substitute motion is to refer this report to the
Executive Committee for its consideration and approval, with the
code provision in the report eliminated.
PRESIDENT MURPHY: Gentlemen do you understand the motion now as stated by Mr. Bronson?
MR. LEWIS: I don't like to talk too much; in fact, I haven't
teeth for it, but I don't like this substitute motion. I think that
we should cut that out and proceed with passing on the report section by section. I don't like this substitute motion to
throw it out.
PRESIDENT MURPHY: Any further remarks? If not, all in
favor of the substitute motion, will say aye. Contrary no. It is
lost. We will now take a vote on the original motion, and do you
desire to have a motion to consider it section by section?
MR. POLLOCK: With the consent of my second, I would like
to amend my original motion to read that we take the report up
section by section.
MR. CAIN:

Second the motion.
PRESIDENT MURPHY- All those in favor of considering the
report section by section will signify by saying aye. Contrary. It
is carried. Mr. Secretary, will you read the first section? (Secretary reads the first recommendation concerning sham answers.)
PRESIDENT MURPHY: All those in favor of the adoption of
the section, kindly say aye. Opposed. It is carried.
(The Secretary read the second recommendation.)
PRESIDENT MURPHY: All those in favor of the adoption of
this second section, say aye. Those opposed. It is carried.
(The Secretary read the third recommendation.)
MR. BANGERT: I am satisfied that the report would be hopeless, it would be absolutely impossible. I would like to offer as a
substitute to that suggestion to the trial courts, that they check
over their calendar at least a month before the term is called, and
in many of those cases, if the matter was called to the attention
of the lawyers, the case would be tried to the court without a
jury. The attorneys would get, without a jury intervening,
most of the matters disposed of in that way, and we would
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not have to go to the expense of a jury trial. I offer that
as a substitute motion to the adoption of this section of the report, that we recommend to the trial courts that they contact the
attorneys in all cases involving $200 or less, and make an effort
to secure their consent to the trial of the matters without the interference of the jury. (Seconded.)
PRESIDENT MURPHY: All those in favor of the adoption of
the substitute motion, the section as changed by the substitute
motion, will say aye. Opposed no. The nos have it. All in favor
of the adoption of the section as originally proposed will say aye.
Contrary no. Motion is carried.
SECRETARY MCBRIDE: Section 4 is the one taken out to be
referred to the Executive Committee.
(The Secretary read the fifth recommendation.)
PRESIDENT MURPHY: All those in favor of the adoption of
the fifth recommendation, say aye. Those opposed. Motion is
carried.
(The Secretary read the sixth recommendation.)
MR. LEWIS: I move that those matters be referred to the
appropriate incoming committee with instructions to make a report on same at the next annual meeting.
MR. WARTNER:

Second the motion.

PRESIDENT MURPHY: All those in favor of the motion that
the sixth recommendation consisting of parts a, b, c, d, and e, be
referred to the proper incoming committee, with instructions to
report on same at the next annual meeting will say aye. Those
opposed. It is carried.
The next order of business is the appointment of a resolutions
committee. If some one will make a motion that such committee
be appointed, I shall do so.
MR. BANGERT: I move you that the committee be appointed
by the chairman. (Seconded.)
PRESIDENT MURPHY: Those in favor of the motion will say
Opposed. It is carried.
At this time we have on the program an address, which will
be given by Joseph M. Powers of the Junior Bar Conference. Is
Mr. Powers here?

aye.

MR. POWERS:
Dakota:

Mr. Chairman, Members of the Bar of North

Remembering Mr. McBride's admonition to Mr. Mackoff that
he identify himself, I take it the record shows from the President's remarks who I am. And that reminds me on this question
of identification of a trial in Cass County District Court while
Judge Cole was on the Bench. I won't mention the names of the
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two lawyers involved because I don't vouch for the truth of the
story, but a juror told me about it. A young lawyer and an older
lawyer were trying a case, and the older lawyer kept calling the
younger one "a young jack ass". Finally it got under the young
lawyer's hide and he called the older one "a dammed old fool". It
put the court in a rather embarrassing position, but with Judge
Cole's usual finesse in getting out of spots, he leaned forward and
said, "Now that counsel have identified themselves properly, I
trust we can proceed with the trial of the case in an orderly manner." I trust I have now identified myself.
Let me preface my remarks with the statement that I am not
going to confine myself to the topic given on the program, which
is the Junior Bar. Rather, I am going to talk about Bar Assoications as a whole, and before launching on this topic, let me say that
I am by nature and inheritance a non-joiner. This is true despite
my nationality, for they say the motto of the Irish is "If you can't
lick 'em, jine 'em."
I have been practicing for more than ten years and up until
the past year I paid no attention to Bar Associations. I had been
appointed chairman for North Dakota of the Junior Bar Section
of the American Bar Association, and last year I attended
the American Bar meeting at Boston, but mostly because I
had gone to school there, and I wanted to go back and see
old friends.
But it was not my contact with the American Bar Association, but rather my contact with the local Bar Association that
aroused- my interest in Bar organization. I was short sighted
enough not to be present at the meeting of the Cass County Bar
Association when they elected officers and I found I had been
elected secretary and treasurer and I knew that meant work. My
arm still aches when I recall the number of times I wrote Joseph
M. Powers, Secretary-Treasurer, Cass County Bar Association, in
endorsing checks. There are some 75 or 80 lawyers in Fargq, and
why they all had to be so very formal in writing their checks is
beyond me.
Let me tell you something of what the county association did.
We had monthly luncheon meetings during the fall, and weekly
meetings all during the legislative session at which we went over
all bills introduced, passed or approved, and if any were of particular interest, certain members were assigned to explain them
and then they were discussed. We were organized to support proper legislation and object to unwise legislation. We had an organization which met frequently and which could get action. We
often made suggestions to the state association; for instance, we
suggested to the state association that the emergency laws be
printed in newspaper form and we even offered to give financial
support to that end. Yes, we have, or had, a treasury which was
one in fact as well as name, but that was before Charlie Murphy
discovered we had some money. We also concerned ourselves with
trying to get out a new code and contacted the officers of the state
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association, and the members of the profession who were also
members of the legislature. We didn't succeed but at least we
tried.
It was at these meetings that I discovered the truth of the
old adage that what is everybody's business is nobody's business
and began to appreciate the fact that there was a very definite
value in bar organizations.
The value of such organizations, in my opinion, lies in having available a voice through which the lawyers of the country
may speak. One member by himself cannot do much but when
175,000 or 200,000 lawyers speak, their words carry weight. I
said that in my opinion the value of bar associations lay in their
providing a voice through which the members could express themselves and make themselves heard, and just as that is their value,
so it is their prime purpose.
Now we all know that it is impossible to get prompt action or
expression from 200,000 people scattered all over the nation unless they are organized, and so let us take a look at the organization we have to speak for the members of our profession.
One ordinarily and properly begins at the bottom in describing any organization, but I am going to reverse the usual course,
because within the past year the mode of representation at the
top has been changed. For some time it was realized that the
American Bar with some 27,000 members out of a profession numbering 175,000 to 200,000 was not representative enough, and at
the Boston meeting last August the Constitution and By-Laws
were amended to give a wider representation and give more weight
to that voice through which the members of our profession speak,
namely the American Bar Association. The plan is designed to
give representation to lawyers who are not members of the
American Bar Association by providing that state and local bar
associations might elect delegates to the American Bar meetings.
That is the association composed of members and non-members of
the American Bar Association may select a delegate to represent
them. In that way non-members of the American Bar Association will be represented. The members of the American Bar Association in this state also select a delegate and so North Dakota
has two representatives, one representing the American Bar members in the state, and one representing all of the lawyers in this
state. Those delegates become members of the House of Delegates which is composed of delegates from other states, and five
selected by the Assembly which is the general meeting of the
American Bar Association. The House of Delegates selects the
members of the Board of Governors, the governing body of the
association, and they in turn submit names to the assembl'y for
election to the offices in the association. So much for the American Bar Association whose program is to coordinate the work of
all the bar associations.
Next we come to the state and local associations with the
workings of which you are all familiar and which we can there-

BAR BRIEFS
fore pass over. But in passing, let me emphasize the importance
Of the local associations, for it is there that the individual member
expresses his opinion.
In the last few years you have seen reports of a Junior Bar.
This originated with the American Bar Association and functions
as a section the same as the sections on Insurance Law, Real Property and Probate Law, etc. It is not a duplicate but rather a
supplementary or complementary organization designed to round
out the program of the association and give a place to all members
in the association and train and interest young lawyers in the affairs of the bar associations. As to what the purposes are as
stated in the By-Laws of the Junior Bar Conference, let me read:
"To stimulate the interest of the young members of the
American Bar in the objects of the American Bar Association, as
defined in Article 1 of its Constitution, namely 'to advance the
science of jurisprudence, promote the administration of justice
and uniformity of legislation and of judicial decision throughout
the nation, uphold the honor of the profession of the law, and encourage cordial intercourse among the members of the American
Bar.'

"To provide a program of activity designed to be attractive
and helpful to such young members, and
"To provide a better and more effective means of cooperation
liy junior bar organizations and of coordination of their work."
One of its most useful purposes is to stimulate interest in
association work and to enlist lawyers in the associations. In
North Dakota where every licensed lawyer is a member of the
state association, this is not so important but in states that do not
have an integrated bar, that work is of great consequence. It
serves to get lawyers started in this work early and they then continue.
Apart from organization work, what purpose does this group
serve? They have supplied the man power to carry out the association program. For instance, in the Chicago Association, there
is a grievance committee and naturally the members of that committee are all older members, but the investigation of the facts
and the law is left to the Junior Bar. They do the spade work and
report to the committee. The same is true with respect to other
committees in other localities.
Turning now to the situation in North Dakota, we inquire
what can be its purpose here? It would be my idea that it would
serve to interest the younger members of the bar in the association work and allow them to become acquainted with each other..
There is no reason why lawyers have to wait until they are 50
years old to become acquainted with lawyers in other cities. They
could have a breakfast or luncheon meeting soley for the purpose
of becoming acquainted.
This year a committee on the Junior Bar was appointed. Here
are some suggestions made. Gene Burdick at Williston wanted to
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get started revising the Probate Code. You recall that this association had a committee for this purpose several years ago but
nothing was done. Older lawyers are busy and do not ordinarily
become interested in matters unless they are in line of business
and their attitude is "Let us get some one else to do it." Young
fellows still have the habit of study acquired in school and can devote themselves to matters not of immediate consequence to them.
Gene Burdick's suggestion was that he had time on his hands and
wanted to start working. Bill Pearce in Valley City suggests going
through all the codes and he has a good start on revising the
Justice Code. Their attitude is "Let us do it and not let George
do it." These young fellows have the time and the inclination
so why not put them to work. They would not revise codes but
they would do the spade work and draw up rough drafts to be submitted to this association for approval.
This question of a Junior Bar in North Dakota has been
hanging fire for three meetings now and I think the time has come
to fish or cut bait, and I believe that after our luncheon meeting tomorrow, your committee on Junior Bar will have a report to
make one way or the other and the action of this Association on
that repoit will determine whether or not we will have a Junior
Bar Section in this Association.
I have spoken on bar associations and organizations as a whole
and in conclusion let me read from Mr. Murphy's remarks in the
current issue of Bar Briefs:
"The interest of the individual must be subordinated to the
welfare of the group. Lawyers do not always keep this in mind.
We think of ourselves as free lances, and strive only for our own
individual success."
Let me repeat this statement: That which is everybody's
business is nobody's business and add the personal observation
that the purpose and value of all bar organizations is merely to
provide a means whereby the individual members of our profession may express themselves and may do so with reasonable
promptness when occasion demands it. So let us as individual
members do all we can to promote and foster such organizations
formed to express the opinion of our profession.
PRESIDENT MURPHY: Ladies and gentlemen, we have upon
our program for a speech Mr. Hamel who is now a resident and
practicing attorney in the City of Washington, D. C. He is a
former resident of North Dakota, and I believe, educated in the
University at our law school. He has gained prominence in the
practice of his profession in Washington, and I am sure we will
be interested in hearing from Mr. Hamel. He was formerly
chairman of the Board of Tax Appeals and voluntarily resigned
to engage in the practice of law. The subject of his discussion has
been selected by himself. Mr. Hamel.
MR. HAMEL:
of the Bar:

Mr. President, ladies and gentlemen, members
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I want to express the great pleasure that it is for me to be
here among my own people and particularly to be here among
those members of my own profession. The President stated that
I was a resident of the City of Washington. I am still, however,
a legal resident of the State of North Dakota, and I vote regularly
by mail in the Fourth Ward in Grafton, North Dakota.
The President also suggested that I was speaking to you upon
a subject of my own selection. I think the Secretary will recall
that when he wrote me, I asked him what subject he would like to
have me talk on. I really would like to talk on the subject of the
development of administrative law, a field that is intensely interesting, and a field in which lawyers ought to take very great interest, but he came back and said he had consulted with some of
his brethren and he wanted me to talk on the subject of Federal
(Address Given. No motion to publish.)
Taxation, so here I am.
PRESIDENT MURPHY: Mr. Hamel, I think I express the feeling of this organization when I say that your address has been a
-ery interesting and instructive one, and we are mighty glad to
have had you here with us.
I appoint as members of the Resolutions Committee Harry
Bronson, Fred Traynor and George Shafer.
We will now have a report of the Committee on Ethics and
Internal Affairs.
MR. BANGERT: I wonder if we didn't miss something in that
report of Judge McKenna's. The intention was that that section
should be adopted at this time and was to be eliminated from the
substitute motion, which was voted down, and we voted on the
report section by section, except the Code section.
I think we
should now vote on that section so as to adopt it.
PRESIDENT MURPHY: If that is the understanding, all right.
The secretary will read the portion of this report with respect to
Codification.
(The Secretary read the fourth recommendation of the Committee on Jurisprudence and Law Reform.)
PRESIDENT MURPHY: Then a motion for the adoption of that
section is in order.
MR. BANGERT: I understand it has been made and seconded.
PRESIDENT MURPHY: All right, all in favor of the adoption
of that part of the committee report say aye. Opposed no. It is
carried.
MR. NOSTDAL: it is customary when we have any one appear
on our program, from a distance, to render some very valuable report or address, to show them the courtesy to elect them to honorary zhembership in the Association. I move you, Mr. President,
that Mr. Hamel be elected an honorary member of the North Dakota Bar Association, and that the thanks of the association be
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extended to him for his valuable and instructive address.
seconds.)
PRESIDENT MURPHY:

(Many

I supposed he was an ex officio mem-

ber because of his residence. All those in favor of the motion may
signify by a rising vote.
Now the report of the Committee on Ethics and Internal
Affairs.
MR. YOUNG: Mr. President and members of the Bar:
Your committee reports that during the year only three complaints of minor character were referred to it. These were adjusted to the satisfaction of the complaining clients. The committee
has no recommendations to offer.
MR. WARTNER: I move that the report be adopted and placed
on file. (Seconded.)
PRESIDENT MURPHY:

All those in favor of this motion will

signify by the usual sign. Those opposed. It is carried.
The report of the Committee on Modification of the Jury
System. Mr. Moses is chairman.
MR. MOSES:

Mr. Chairman and Members of the Bar:

REPORT OF COMMITTEE ON MODIFICATION
OF JURY SYSTEM
Your committee submits the following report:
A great deal of criticism, some of it justified, is leveled at
Bench and Bar for the failure to dispose of litigated cases promptly. Of recent years, this criticism is heard with increasing frequency. Much litigation, particularly cases involving a small
amount, is carried on court calendars from term to term.
The
tendency, particularly in the western counties in our state, not to
call jury terms, is increasing. There is even a tendency among
some members of the Bench, even at terms where juries are called,
to refuse to try cases involving small amounts on account of the
expense to the county. This is miscarriage of justice. Your committee desires to approach the matter from a practical standpoint;
every member of this committee is in complete harmony with the
proposition that the rights and liberties of our people are better
safeguarded under the jury system than under any other method
of administering justice. We are conscious of the fact, however,
that in order to expedite justice, which really is doing justice,
that certain modifications of the system are desirable. We believe
that it is the duty of this association to put the entire force of its
influence back of a determined effort to carry out the recommendations of this body.
In this connection, we call your attention to previous reports
of this committee, adopted at the 1935 session of this association,
and again adopted, we believe, word for word, at the 1936 meet-
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ing. These recommendations, as adopted, are found in the proceedings for 1935 and for 1936. The recommendations call for
specific action on the part of the Executive Committee, as to some
of the matters therein contained, and by the Legislative Committee as to others. Since these recommendations were carried,
there has been a session of the Legislature. We do not believe,
however, that any action was taken.
Without entering into an extended discussion, and without
filing a brief in support of our recommendations, your committee
respectfully make the following recommendations:
Recommendations
I. That the Executive Committee of this association have
prepared a brief, simple statement of how a jury should be drawn
and of the importance of jury duty; that it attempt to secure the
inclusion of such statement in any forthcoming township manuals and the printing and circulation of said statement amongst
the various boards selecting jurors in the state.
II. That the State's Attorneys in their respective counties
be requested to read and explain to their Boards of County Commissioners, the provision of Section 817, Compiled Laws, 1913,
pertaining to the drawing of juries; that the provisions of such
statute be thoroughly explained to such boards; that the provisions thereof relative to the drawing of jurors on a pro-rata basis
be emphasized, and that a determined effort be made to see that
the statutory provisions relative to the drawing of jurors is strictly followed.
III. That the Legislative Committee of this association be
instructed to prepare and present to the Legislature an amendment to Section 7 of Article 1 of the Constitution to permit the
Legislature to provide: first, for verdicts by less than a unanimous decision; second, by jurors of less number than twelve in
misdemeanor and petty offenses and cases involving less than
Five Hundred ($500.00) Dollars or some set amount; and third,
the right of waiver of jury trial in both civil and criminal matters
upon the consent of both parties.
IV. That the Legislative Committee be instructed to prepare
and submit to the Legislature, the necessary legislation to provide for alternate jurors in protracted civil cases; further, that
such committee be instructed to prepare and submit the necessary legislation to provide for the formation of trial districts in
accordance with resolutions adopted by this association at its 1935
session.
V. That the Legislative Committee of this association be instructed to prepare and present to the Legislature a constitutional
amendment providing for the trial of civil actions in District
Court, including appeals from Justice Court, without a jury, where
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the amount involved is Two Hundred ($200.00) Dollars or less,
exclusive of costs.
Respectfully submitted,
Chairman.
THOS. J. BURKE.
J. F. X. CONMY.
F. J. GRAHAM.
GEo. M. PRICE.
JOHN MOSES,

ALVIN C. STRUTZ.

MR. MOSES: May I say in explanation of the second recommendation, we have in certain counties an increasing tendency to
have the jurors drawn without respect to the various voting precincts. We have, for instance, a situation which exists in a certain county where the jurors do not represent a large group of
voters, from whom jurors should be drawn but represent increasingly repeaters, who are drawn not because of their fitness for
jury duty, not drawn as the statute provides, but are drawn because they are handy, because the local board depends upon Joe
or Jim to appear for jury duty. That system should not be tolerated. The statute is very plain, and the committee believes if
the state's attorney will emphasize the provisions of the statute,
the Bench and Bar will have a better chance to adjudicate the
various matters that come before them.
We respectfully submit the report, which is agreed to by all
members of the committee. I move its adoption, and ask that it
be filed and published in Bar Briefs.
MR. CONMY:

Second the motion.

PRESIDENT MURPHY:

You have heard the motion, all those

in favor of same signify by saying aye.
carried.

Those opposed.

It is

MR. MOSES: Mr. President, may I make another recommendation in behalf of the committee, a supplementary recommendation ?
PRESIDENT

MR. MOSES:
wish to offer.

MURPHY:

You may.

This is a supplementary recommendation we

Supplementary Recommendation
That the responsibility of carrying out the recommendations
now adopted by this association be placed in the Executive Committee, and that such committee detail the same to such
agency as said Executive Committee may select, whether the same
be the Legislative Committee, the Secretary, or a special committee created for such purposes.
Further, that the Executive Committee consider the need or
advisability for submitting any of the constitutional amendments
necessitated by the adoption of this report, as an initiated measure
in the next statewide election, or leave matters for action by the
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next Legislature, in accordance with the best judgment of said
Executive Committee.
This particular recommendation is made for the reason that
the past recommendations of the Committee on Modification of the
Jury System, as adopted by this association at the annual meetings in 1935 and in 1936, apparently have not been acted upon,
neither by the Executive Committee nor by the Legislative Committee. It is futile for this committee to prepare and submit reports to this association, and for this association to pass recommendations based upon such reports, if no action is to be taken
thereon.
Respectfully submitted,
THOS. J. BURKE.

J. F. X. CONMY.
F. J. GRAHAM.
GEO. M. PRICE.
ALVIN C. STRUTZ.
JOHN MOSES, Chairman.

I respectfully submit the supplementary report and move its
adoption, filing and printing.
MR. CONMY: Second the motion.
PRESIDENT MURPHY: All those in favor of the adoption of
this supplementary recommendation, signify by saying aye; opposed; it is carried.
The next is the report of the Committee on Legal Education.
SECRETARY MCBRIDE: The chairman of this committee is a
member of the Grand Forks Association and is not here, 0. B.
Burtness.
AIR. LEWIS: That is a splendid report that Mr. Burtness
drew up. I read it and signed it, but I do not think we care to
listen to it at five o'clock. I move that it be received, filed and
printed in Bar Briefs.
MR. POLLOCK:

Second the motion.

PRESIDENT MURPHY: All those in favor of this motion signify by saying aye. Those opposed. It is carried.
Your committee on Legal Education begs leave to submit the
following report:
In 1921 the American Bar Association adopted specific
standards for law schools.
Such standards are available in
printed form in various publications so there is no need of setting
them out verbatim. Suffice to say that in general they require
at least two years of study in a college as a condition of admission;
require students to pursue a course of three years duration if they
devote substantially all their working time to their studies, and a
longer course if they devote only a part of their time to studies;
require an adequate library; require a sufficient number of teachers giving their entire time to the school to insure actual personal

BAR BRIEFS

acquaintance and influence with the whole body, and provide that
the school shall not be operated as a commercial enterprise and the
compensation of any officer or member of the teaching staff shall
not depend on the number of students or the fees received.
Throughout the country as a whole there are one hundred
ninety law schools of almost every type. Of these, six schools require a degree for admission, thirty require three years college
work, and about three-fourths of the students are in schools requiring two years of college preparation for enrollment. Naturally
there should be a close relationship between the requirements for
admission to the bar and the standards for schools giving legal education. Thirty-three states require two years of college work before admission to the bar; fourteen states require only high school
education, while two states - Arkansas and Georgia - require no
educational requirements. Thirty-nine states, including North
Dakota, require a minimum of three years; six states two years,
and four states no definite period of legal training. There are
still a very large number of law students throughout the country
in attendance at schools on the-unapproved list. But the situation
has been improved. To illustrate, in 1928 33.2% of the students of
the country were in approved schools and 66.8% in unapproved
schools. In 1936 54.9% were in approved schools and 45.1%- in
unapproved schools.
Although the State of North Dakota is comparatively a young
pioneer state, the law school connected with its State University
has ever since the adoption of the American Bar Association
standards complied therewith. In other words it is an approved
school, not only complying with the standards of the American
Bar Association, but it is also a member of the Association
of American Law Schools, which latter association has somewhat
higher qualifications.
Our Legislature in 1931 by the passage of Chapter 90 provided that applicants for the bar must have actually and in good
faith pursued a regular course of study of the law in law school
for at least three full years, or in the office of a member of the
bar or with and under the immediate direction of a judge,
or partly in law school and partly in an office, and further that
after July 1st, 1936, such applicants shall have completed with the
required passing grades two years of college work with a course
of study which must include courses in English Literature, American and English History, Economics and Civil Government. In
other words since July 1936, no person can be admitted to practice law unless he has had at least two years training in college
as a pre-legal education. The law school of the University of
North Dakota treats these requirements as a minimum for admission to the school and its Dean and faculty further consistently
recommend that prospective students complete at least three years
of college work and also recommend further supporting subjects
such as accounting and statistics - the latter courses being generally regarded as of great importance in connection with modern
trends of business, and also in the trial of business litigation.
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An adherence to this general recommendation has brought its
results. During the past year sixty per cent of the students in our
University Law School have had three years or more of college
work. Special students without at least two years college work
are no longer admitted for naturally such students under the 1931
act could not be admitted to the bar.
The library and equipment of the state law school is of the
very best. During the recent years of depression, resulting in enforced economies at all educational institutions, the amount allowed by the appropriating authorities of the state for upkeep is
less than we would like. With the return of better times we hope
that greater liberality will be shown in that regard.
Excellent co-operation exists between the State Bar Board
and the faculty of the North Dakota College of Law. Since the
last examination the Bar Board, after consultation with the Dean
of the Law School, decided to eliminate the subject of Legal
Ethics from the written examinations and to substitute in lieu
thereof the subject of Trusts.
The next logical step would probably be a requirement of
three years of college work in this state and your committee is of
the opinion that this is a matter which can appropriately be kept
in mind, although it feels that the time is not yet ripe for such
additional requirement. In any event North Dakota, both as to
its state law school and in its requirements for admission to the
bar, has adhered to recognized standards well above many states
and occupies about an average position with the majority of the
states which have adopted recognized standards.
Under the circumstances we have no recommendation to make
for specific action at the annual meeting but suggest that the officers and members of the bar generally remain on guard so that
our present standards be not lowered. The time may not be far
distant when such standards could appropriately be raised.
June 25, 1937.
Respectfully submitted,
0. B. BURTNESS,
Acting Chairman.
JOHN H. LEWIS.
J. H. NEWTON.
DANIEL B. HOLT.
JOHN M. WEST.
PRESIDENT MURPHY: Next is the report of the Committee
on Press and Public Information.
MR. WATTAM: In view of the lateness of the hour, and in
view of the fact that- the report is in the nature of recommendations to the Executive Committee, and more particularly in view
of the fact, as I understand it, these reports will be printed in
the Bar Briefs, I move that the reading of the report be waived,
that the report be adopted and printed in Bar Briefs.
MR. NETCHER:

Second the motion.
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PRESIDENT MURPHY:

All those in favor of the motion sig-

nify by saying aye. Opposed.

It is carried.

REPORT OF COMMITTEE ON
PRESS AND PUBLIC INFORMATION TO
NORTH DAKOTA BAR ASSOCIATION
AT 1937 CONVENTION
When your president, upon his elevation to office, conferred
upon me the honor and privilege of serving as chairman of the
Committee on Press and Public Information, I was at once confronted with the question of what duties devolved upon our committee, what activity could be undertaken by us along the
line suggested by the nom de plume under which such committee
was supposed to operate? The chairman of this committee
searched his mind in vain for any outstanding accomplishment of
the North Dakota Bar Association in recent years which could be
relayed to the press and through it to the public, and which might,
in a small way, tend to start our profession here in North Dakota
back up the hill toward that lofty pedestal upon which we used to
sit in those well-known "horse-and-buggy days", at least, insofar
as the estimation of the public was concerned.
Stop for a moment and reflect upon the great transition
which has taken place since those days when most lawyers were
leaders in their respective communities, not only in connection
with matters involving business and domestic difficulties, but in
civic and political matters as well, days when a goodly number of
the members of our legislature were members of the legal profession. And rightfully so, not only because they were leaders in
their communities, but mainly because their ability and broad experience eminently fitted them for this essential and important
work.
Reflect for a moment upon what the situation is today. Do
you know that during the 1935 session the speaker of the House
of Representatives announced he was naming no lawyer a member
of the Judiciary Committee for the reason that if it hadn't been
for the lawyers in the legislature we wouldn't have as much
trouble with our laws as we do today?
Hark back, if you will, to the days when no public gathering
was in any sense complete without a member of the profession
waiving the flag and defending our constitution and governmental
traditions; days when the profession of law was respected and its
practitioners revered and looked up to in their respective communities.
Do we need to see and hear the hero of a movie screen production express surprise, and advise his lawyer that he had never
before seen a lawyer with his hands in his own pockets, to appreciate the necessity for some formative action on the part of
the Bar looking toward re-establishment of our lost prestige?
Do we need to read the numerous quips, and puns, and jokes
in almost any magazine on the news stands of today, ridiculing
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and poking fun at lawyers in civil and criminal practice both, to
realize why many clients who have heretofore had few dealings
with members of the profession approach your office with a suspicion and a fear that you may not hold their personal matters
in confidence, or that you may overcharge them for services?
No member of the Bar of North Dakota has a better appreciation of what faces our profession today in this respect than has
our president, Mr. Murphy. He commenced the practice of law
in those "horse-and-buggy" days, and has seen the public
respect for members of the Bar dwindle and fade away like the
fall of the Roman Empire. Upon request, he outlined some duties
of this committee which, in his opinion, might start us on the road
to "recovery", most of which suggestions, we regret to say, owing
to the distance which separated committee members, have had
very little attention.
These suggestions, however, have a great deal of merit, and
we want to present them to you for discussion and consideration
here today, because we feel that with some financial support, and
with a committee from some one part of the state, where frequent
meetings could be held without too great an expense, an inestimable amount of good work could be done which would be of great
public good, and a credit to our association.
Mr. Murphy suggested:
1st. That such a committee might go into the newspapers
with information to the public on any question affecting the public
interests growing out of laws of either the state or the United
States.
2nd. That it might undertake to inform the public through
the press with respect to important court decisions rendered from
time to time, state and national.
3rd. With respect to moratoriums and other usurpations of
powers by executives.
4th. With respect to the question of extravagance and
economy in the costs of government.
5th. With respect to measures to be voted upon by the
public, either through initiated measures or referendum, with
recommendations or information as to what the adoption or defeat of such measures might mean.
6th. That it might keep track of proposed legislation during
legislative sessions, and call attention to the evils or benefits
which might result therefrom, so that the people might be better
informed.
During the past legislative session your committee was instrumental in procuring for radio station KFYR of Bismarck the
services of M. J. Connolly, formerly newspaper man of New England and now serving as the efficient and energetic secretary of
the Chamber of Commerce here in Valley City. Mr. Connolly

BAR BRIEFS
gathered information as to all measures before the legislative
session and prepared it for broadcasting daily over KFYR. The
credit for supplying this valuable service to the people of North
Dakota naturally goes to KFYR which rendered this service
gratis, including the compensation paid to Mr. Connolly for his
service.
As you are aware, this service presented by KFYR was only
as to the progress of proposed legislation, no attempt was made to
analyze it or advise the public as to the effect which the passage
or defeat of any measure might have. It is a service which should
be continued, however, at future sessions and one in which a committee of this kind might assist in amplifying so that the effect
of the proposed measures could be given to the public prior to
action thereon and an opportunity given for them to contact their
representatives with respect thereto.
From experience and information acquired by the chairman
of your committee through his connection with the North Dakota
Bankers Association he offers the suggestion that the duties of
this committee might include a certain amount of public relations
work. As you are aware, so far as puns, jokes, ridicule and suspicion of business methods are concerned, the bankers and lawyers have, for some time past, been in the same category. The
state bankers associations throughout the United States, as well
as the American Bankers Association, have come to a realization
of the fact, that while publicity of this kind may not adversely affect them so far as the older people with whom they have been in
contact over many years is concerned, that it cannot help but
have an adverse effect upon the younger generation coming up,
who see and read this propaganda. They have come to a full appreciation of the fact that changing conditions have necessitated
certain definite changes in methods of business. As a matter of
fact, the bankers of this country are now on a plane with the lawyers, in that the main commodity which they have to offer the
public is service. With this in mind they have started a public
relations program, not only with the idea in mind of educating the
people of the country with regard to the changing conditions
in business methods but of offsetting the effects of humorous attempts of jokesters and pun writers who seek to profit by holding the banks and bankers up to ridicule in much the same manner
as their attempts to profit by ridiculing the legal profession.
This program of the Bankers Association consists of material
prepared covering the history of banking, the functions and service which banks perform for their customers and patrons, and the
changes in methods of operation due to changing business conditions. These are distributed in pamphlet form to bankers for use
in public addresses before service clubs and other organizations,
as well as for radio talks; some of them are in simple form and
designed particularly for use in talks to school children. They
have also prepared sets of questions and answers with regard to
these subjects, which are distributed and used for contests in
school and even among businessmen, and while not applicable for
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use by the legal profession, they also prepare advertisements
setting forth the service rendered by the banks.
They have found in their investigation that some organizations antagonistic to banks and bankers have been putting out to
their members, and particularly the younger members, much false
and untrue propaganda concerning the history and functioning of
banks, and the services performed and rendered by them in their
respective communities.
While it may be true that the changing business conditions
applicable to the banking business may not apply so far as the
legal profession is concerned, yet we must admit that the situation which the banking and legal professions face from these socalled humorists is due directly to the actions of some bankers
and some lawyers.
The general public, or the great majority of them, particularly the younger generation, entirely without experience either
with lawyers or courts, laughingly accept these jibes and puns at
face value, and go on blissfully ignorant of the fact that all lawyers are not crooks and parasites, not aware of the fact that the
fundamental basis for all law is common sense in the administration of justice, and in the belief that any fast talker can obtain
justice for them.
Your committee feels that there is no reason why members
of the Bar should sit idly by without taking active steps to combat this unfavorable and adverse' publicity and without taking
some active steps to establish in the minds of the young people
of this state and this country, who will constitute our prospective
and future clients, the respect for the profession which it has enjoyed throughout all the history of this country up until the past
ten or fifteen years.
In conclusion we recommend that this committee
be continued, that its members be chosen from points which are so situated geographically that the committee may meet frequently without undue expense, and that a sufficient appropriation be made by
the Executive Council which will enable them, in a small way at
least, with the full cooperation of the members of the Bar of this
state to carry out the resolutions of our retiring President, and to
re-establish the relations of days gone by, and demonstrate to the
public that we constitute an organization which has the interests
of the public, as well as its own, at heart.
Committee On Press and Public Information,
C. C. WATTAM, Chairman, Fargo.
R. H. BOSARD, Minot.

H. F. O'HARE, Bismarck.
CARROLL E. DAY, Grand Forks.

PRESIDENT MURPHY: Next is the report of the Committee
on Unauthorized Practice of Law.
SECRETARY

MCBRIDE:

I think Mr. Duffy is here.

know whether he wants me to read the report or not.

I don't
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MR. DUFFY: I can't think that there is any necessity for
reading the report. I think we are all aware of the fact from
newspaper accounts that an action has been commenced against a
prominent citizen, and with that knowledge before us, I move that
the report be adopted, printed in Bar Briefs and the reading thereof waived.
MR. WARTNER: Second the motion.
PRESIDENT MURPHY:

All those in favor of the motion signify

by the usual sign. Those opposed. It is carried.
REPORT OF COMMITTEE ON UNAUTHORIZED PRACTICE
OF LAW
To the State Bar Association Meeting, Valley City, North
Dakota, July 16th and 17th, 1937.
The Committee on Unauthorized Practice of Law, consisting
of Clyde L, Duffy, Devils Lake, North Dakota, Gordon V. Cox,
Bismarck, North Dakota, and C. F. Peterson, Grand Forks, North
Dakota, held one meeting during the year, on the 21st day of September, 1936, all members being present and C. F. Peterson being
elected Chairman of the committee.
At the first meeting the committee decided, "that hereafter
when a matter of Unauthorized Practice of Law is brought to the
attention of the committee, such matter be taken up with the
President or some officer of the local Bar Association wherein unauthorized practice is being conducted, that facts be secured from
such local Bar Association, or otherwise if necessary, and that a
report of the matter be submitted to the Bar Board of the State
of North Dakota for such further action as it may deem necessary,
that the Committee act as a fact gathering committee and not as
as a complaining or prosecuting committee."
At the beginning of this Committee for this term there was
pending in the District Court, Fourth Judicial District, County of
Burleigh and State of North Dakota, a contempt proceeding
against Business Service Collection Bureau, a Domestic Corporation. This is also known as the W. C. Roerink matter. The Plaintiffs were James P. Cain, as Prdsident, and Charles L. Foster, as
Vice President of the Bar Association of North Dakota, an Unincorporated Association. Plaintiffs were represented by Attorney
S. E. Ellsworth of Jamestown, North Dakota. The proceedings
were dismissed.
Memorandum Decision
"Upon the application of the Plaintiffs, upon the affidavit of
S. E. Ellsworth, attorney for plaintiffs, this Court on the 9th day
of May, 1936, issued its order, returnable on June 30th, 1986, at
2:00 o'clock in the afternoon, at the Chamber of this Court in the
Court House in the City of Bismarck, requiring the defendant to
show cause why it should not be held for violations of a certain
judgment and decree, entered on the 5th day of June, 1935, in
the above entitled action. At the time of the application for the
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order to show cause, the Court informed counsel that it was unlikely that the Court could be present at the time set for hearing,
as the plans of the Court would be for a jury term to be
held elsewhere at the time set for return. A few days before the
time set for return, the Court directed a communication to counsel
which has been filed. On the hearing later had, the defendant
appeared specially and objected to the jurisdiction of the Court.
The affidavit constituting the plaintiff's affirmative plea in
this matter appears on file.
The service of the order to show cause was made on the 14th
day of May, 1936, at Bismarck in Burleigh County, by serving the
order to show cause in contempt and the affidavit in contempt
upon William C. Rowerdink, otherwise known as W. C. Roerink,
managing agent. The respondent in the action under which application is made for the order in contempt, it will be noted, the
respondent is the Business Service Collection Bureau, a domestic
corporation. The defendant makes a special appearance on behalf of W. C. Rowerdink, otherwise known as W. C. Roerink, and
moves the Court for dismissal, release and discharge, for the following reasons:
(1) That on the return day, June 30, 1936, at 2:00 o'clock
P.M., said Rowerdink, now Roerink, was ready to make his return at the time and place indicated, but that neither the Court
nor the Plaintiffs appeared either in person or by counsel and that
said order lapsed and became functus officio and that the Court
now has no further right to act or officiate in said matter; and
(2) That W. C. Rowerdink, now Roerink, was never served
with any notice of entry of said decree and that he had no personal knowledge or information as to the contents of said injunctional order or decree until after he was served with the order to
show cause why he should not be punished for contempt of Court
for the violation thereof; and
(3) That the respondent, W. C. Rowerdink, now Roerink, is
not a party to this action but that the action was against "Business Service Collection Bureau, a domestic corporation, defendant", and that no party in interest has been served in this proceeding or any agent or servant of the defendant in the action,
or anyone enjoined by said decree; and
(4) That the corporation organized by the respondent, W.
C. Rowerdink, now Roerink, and said Roerink, submitted all of
the forms and made complete disclosure to his attorney and received advice that the forms and methods were legal; and that
respondent had no desire or intention to violate any order of the
Court or to commit *any unlawful act, and that Plaintiffs have
failed to show any violation, or'any willful violation of any injunction or decree of this court.
The Plaintiffs proceed in this matter and in their argument
and brief, the briefs of both counsel being referred to in this
memorandum and filed and made a part thereof, as though W. C.
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Rowerdink, now Roerink, was the defendant in the main action
resulting in the decree. Such is not the case but it was the Business Service Collection Bureau, a corporation. In the proceedings
now before the Court, the plaintiff has failed to show that W. C.
Rowerdink, now Roerink, was even an employee or agent of the
Defendant company at the time of making service or at any time,
insofar as these proceedings are concerned, and the only indication that that is true from the record is the return of service by
the Sheriff as upon a managing agent. The position that the
Plaintiffs maintain, as discerned from this application and the
brief of the Plaintiffs, is that the documents set forth in the application violated the order of the Court simply because they were
mailed from a room formerly occupied by W. C. Rowerdink, now
Roerink, in the then employ of the Defendant company sustaining the injunctional decree. A proceeding in contempt cannot be
predicated upon mere technical foundation or inference alone, but
is a drastic civil remedy which requires that the Plaintiff shall
furnish the burden of proof.
Plaintiffs' counsel assumes that the mere production in the
application of the different instruments exhibited as having been
forms used by W. C. Rowerdink, now Roerink, is sufficient to hold
him in contempt. There are acts preliminary to lawsuits that
may not be considered the unlawful practice of law. For instance,
assuming that one would give notice to quit through an agent,
could it be said to be unlawful practice of law on the part of the
agent? What distinction would there be in the giving of a preliminary notice to a garnishment in an action within the jurisdictional amount of the Justice Court? Plaintiffs in this case seem
to assume that a layman cannot appear for another layman in
Justice Court or give any notice preliminary to or which might
later be used in or even jurisdictional in connection with a Justice
Court action. In a Justice's court, the parties may appear and act
in person or by attorney, and any person may act as attorney, except a practicing attorney, or other person, occupying the same
room in which the Justice has his office, or a person employed in
serving the summons br venire. Section 9028, C. E. 1913.
The Plaintiffs in this case have failed to support the application and affidavit and pleading of the Plaintiffs under the issues
joined.
The decision of the Court is that upon the law of the case and
upon the issues of fact of the case, that the proceedings in contempt herein, under the order to show cause issued out of this
court on May 9th, 1936, be in all things dismissed.
Attorneys for W. C. Rowerdink, now Roerink, the Defendant Business Service Collection Bureau having made no appearance, may prepare order accordingly.
Dated this 20th day of October, 1936.
By the Court:

R. G. MCFARLAND, Judge.
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To:

Hon. S. E. Ellsworth, Attorney for the Plaintiff, Jamestown, North Dakota.

To:

Hon. C. L. Crum and Hon. Scott Cameron, Attorneys
for W. C. Rowerdink, now Roerink, Bismarck, North
Dakota.

On the 21st of August, 1936, Committeeman Clyde L. Duffy
received a Notice and Complaint stating that one J. E. Wehr,
Minot, North Dakota, had appeared as Attorney for Defendants
in a case in the District Court of Ward County, and that he is
not an Attorney-at-law authorized and licensed to practice in the
State of North Dakota. Mr. Duffy referred the matter to the
Chairman of the Committee and he wrote to Hon. John H. Lewis,
President of the Minot Bar Association, to Hon. A. J. Gronna,
Judge of the District Court, and to said J. E. Wehr. Copies of all
correspondence in the matter were sent to the other members of
the Committee. Mr. Wehr answered stating that he did not
represent to the Defendants in the case that he was practicing
law and that he did not charge any fee and that it had never been
his intention to practice law or the legal profession without first
being admitted to the Bar. He seemed to take the position that
his appearing in the case was not practicing law and for that
reason made no definite statement to the effect that he would refrain from making any further appearance in the matter of a like
nature in the Courts of Record in this state, his reason being, "for
I do not claim that I am in the profession of the practice of law".
The Committee dropped any further investigation in the matter
believing that Mr. Wehr, knowing that a complaint had been
made, would cease from any further activities. No further complaint has been filed with the committee.
About November 23rd, 1936, a Notice was filed with the
Chairman of the Committee stating that one W. G. Connors,
President of the First Investment Corporation, Minot, North Dakota, had prepared a contract for sale in connection with the purchase of some real property by one John Kath, Minot, North
Dakota, from a Mrs. Florence Gleason, and made a charge for
such service. The matter was taken up by the Chairman with
the other members of the committee and letters were written to
Mr. Connors and to Mrs. Gleason. Mr. Connors advised us that
the charge made against Mrs. Gleason was for the sale of the property and the handling of the collecting thereof during the term
of sale. Mrs. Gleason stated that at the time the deal was made
she asked Mr. Kath to make payments to Mr. Connors. Copies
of all correspondence were submitted to the members of the committee and it was decided that the facts and circumstances would
not warrant proceedings against Mr. Connors. The matter was
dropped. No further complaint has been filed with the committee.
Dated this 19th day of June, 1937.
C. F. PETERSON, Chairman,
CLYDE DUFFY,
GORDON V. Cox,
Committee.
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MR. LEWIS: I note that the election of officers is set for 3:30
tomorrow afternoon. Unfortunately some of us will have to
leave the city before that time arrives, and we dislike to be
deprived of our right of suffrage as citizens. I therefore move
you that the election of officers be made a special order of business for ten o'clock tomorrow morning.
MR. POLLOCK: Second the motion.
PRESIDENT MURPHY: You have all heard the motion and second. Those in favor of same say aye; opposed no. It is carried.
There are a couple of reports of committees set for today that
will be taken up tomorrow.
At the last convention there was a report submitted by a committee on the selection of judges and it was laid over until this
convention, and I think I will ask the Secretary to read the report
that was made last year, and perhaps we should take some action
on it.

(Secretary reads report from Bar Briefs for 1936.)
MR. OWENS: I move you that the report of the committee
be adopted and approved.
MR. ELLSWORTH:

Second the motion.

PRESIDENT MURPHY: You have heard the motion; all those
in favor of same signify by the usual sign. Opposed. It is carried.
Next is the report of the Executive Committee with respect
to the unauthorized practice of the law, and we will consider that
report. That will wind up our business, I assure you, for the day.
Will you read the report, Mr. Secretary?
REPORT OF EXECUTIVE COMMITTEE WITH RESPECT TO
UNAUTHORIZED PRACTICE OF THE LAW BY GOVERNMENT AGENCIES AND IMPROPER PRACTICES OF ATTORNEYS ACTING FOR GOVERNMENT AGENCIES
The Executive Committee, to whom the above matters were
referred for investigation and report, beg leave to advise the Association that the instructions of the Association have been complied with.
It is found that the only government agencies that
have been conducting legal proceedings in North Dakota are the
Federal Land Bank of St. Paul, the Commissioner of such Federal
Land Bank, and the Home Owners' Loan Corporation. A few
other government agencies operating in North Dakota have acquired legal services, and so far as the committee has discovered
such other agencies have employed legally licensed attorneys in
this state. One agency that may be mentioned is the Federal Resettlement Organization. Abstracts of title to all lands purchased
for resettlement purposes have been examined by North Dakota
attorneys. The agency of the government in charge of water conservation through the building of dams have, we believe, acquired
some lands in connection with the work done and the same pro-
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cedure has been followed with respect to the examination of abstracts of title to lands purchased. There are other agencies of
the government operating more or less extensively, as for instance
the Regional Agricultural Credit Corporation, the Emergency
Feed and Seed Loan Section, the Farm Credit Administration, the
Bank for Cooperatives, and the Production Credit Association,
making advances and loans in their respective fields of activities.
We presume local attorneys were consulted in reference to any
legal questions coming up in connection with this class of activities, although definite information has not been obtained.
The foreclosures by the Federal Land Bank, the Commissioner, and the Home Owners' Loan Corporation have been on a rather
large scale. The Land Bank and the Commissioner have been
loaning money in North Dakota for quite a number of years, and
they have been making foredlosures during all these years. The
Home Owners' Loan Corporation began to operate along in 1935
and has been making foreclosures for the past year. The examination of abstracts has also been necessary in connection with the
loans of these three agencies. All the legal work has been done
by North Dakota attorneys, and the fees for such work have been
agreed upon in advance. By this we mean that the representative
of the federal agency involved suggested a fee for given work and
this was accepted by the attorney who did the work. . So far as
the committee is able to judge the fees charged these agencies
have been compensatory. Perhaps not as high as the attorneys
might charge some other clients, and not as high as the rate fixed
by the rules of this Association, but undoubtedly as high if not
higher than many attorneys in the state are in the habit of charging certain of their clients. So far as the committee knows there
never has been any controversy or argument between attorneys
and government agencies over fees. We rather surmise that it
was up to the attorneys to accept the fees offered or go without
the work, but this is also the rule in private business.
Our understanding is that the charge for examining ordinary
abstracts ran from five to ten dollars per abstract, depending upon
the number of transfers. The committee considers this proper
and adequate compensation for the work involved.
The Federal Land Bank and the Commissioner at the beginning of its foreclosure business followed the practice of. sending the foreclosure to local North Dakota attorneys in the same
manner that private concerns would do, offering to pay for default
foreclosures the sum of $60.00. The fee was not fixed for contested cases, the same to be settled later. As a matter of fact a,
contest of foreclosure by one of these government agencies is a
rare thing. It may be considered that the fee at the beginning
for foreclosures by these two agencies was $60.00. Later these
agencies adopted the practice of preparing the suit papers in the
St. Paul office and forwarding them to the local attorney in North
Dakota selected to do the work and the latter attended to the
further proceedings in the foreclosure suit. When this practice
was inaugurated the fee in default cases was reduced to $50.00,
and in litigated cases the understanding continued the same.
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The form of complaint, findings and judgment was worked
up by the attorneys in the head office at St. Paul and local attorneys, and at the present time we understand that they are uniform
throughout the state. This uniformity is considered necessary
for convenience of records. The work of preparing the papers is
under the supervision of lawyers in St. Paul, and is in the same
category, as we see it, as ordinary correspondence with respect to
litigation. The doing of the work through the Legal Department
at headquarters has the effect of reducing the expense to the extent mentioned, but we do not consider that the writing of letters
about a foreclosure or a claim or the drawing of a summons and
complaint on the same by a lawyer in another state constitute practice of the law in North Dakota. In any event we do not
consider that this method of procedure in any manner involves
local attorneys who do the work for these agencies. The reduction of fee referred to is not out of line with the reduction of the
work the attorney is called upon to do.
The state headquarters of the Home Owners' Loan Corporation have been in Fargo and the legal work done by attorneys
throughout the state, in connection with examination of abstracts
and foreclosures, has been under the direction and supervision of
the head of the Legal Department at Fargo. As already stated
the fee for examination of abstracts has been from $5.00 to $10.00.
The fee for default foreclosure is agreed upon at $60.00, and
fee in litigated cases $70.00, when brought in the state courts.
When brought in the federal courts the fee in default cases
is agreed upon at $85.00 and in litigated cases $95.00.
All observations made with respect to foreclosures by the
Federal Land Bank and the Commissioner apply as to the Home
Owners' Loan Corporation except that a common form of complaint was adopted under the supervision of the head of the Legal
Department at Fargo. The uniformity of papers in the legal proceedings brought for record purposes was the reason for this
action, as in the case of other government agencies. The chief
counsel for the Corporation conferred with various local counsel
throughout the state in connection with form of complaint that
would be satisfactory for all purposes, and all attorneys now use
that form. The fee has not changed since the uniform papers have
been adopted, and the local attorneys still draw all papers in foreclosures handled by them.
It is the view of this committee that the charges set out in the
fee schedule of this Association are a little bit higher than
the charges made for the work done for Federal agencies, hereinbefore recited. However, this fee schedule is on the high side, at
least, according to the views of some of the members of this committee. They represent the ideal, and ideals usually predominate
at Bar Association meetings, and when the enthusiasm works off
and the lawyer adjourns to his office he may do the best he can
to collect the fee that he has voted for but usually takes whatever
his client is able to pay. In any event the lawyers who have been
receiving this government work during the past few years are very
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glad to get it, even if they feel down in their hearts that they are
not.being as fully compensated as they should be. They are doing
nothing wrong even if it were conceded, which it is not, that they
have been cutting prices a little bit to get money to pay grocery
bills, bills for law books, etc. Some of the members of this committee frankly admit that the fees realized from this government
business for foreclosure work are as high if not higher than the
fees they have been charging regular clients. It is the belief of
these members of the committee that the amount charged, speaking generally, is about all the traffic will bear under the business
conditions that have existed for several years.
The Executive Committee therefore recommends that the
complaint made to the Association involving the matters referred
to herein be dismissed.
L. J. PALDA, JR.
C. J. MURPHY.

MR. FORBES: I make a motion that we accept the report of the
committee, and that it be printed in Bar Briefs.
MR. WARTNER:

Second the motion.
PRESIDENT MURPHY: The motion has been made and seconded that we accept the report of the Executive Committee. All
those in favor of same will signify by the usual sign. Those opposed. It is carried.
The meeting is adjourned until tomorrow morning at 9:30
o'clock.
SATURDAY, JULY 17, 1937
Morning Session
PRESIDENT MURPHY: The meeting will come to order. The
Secretary has some announcements to make.
SECRETARY MCBRIDE: The Committee on Arrangements requested me to announce that there will be two luncheons this
noon, one at the Hotel Kindred for the city attorneys, who will be
addressed by Myron Atkinson, Secretary of the Municipal League
of the State; and the Junior Bar will meet at the Rudolph Hotel.
Don't forget fellows to buy tickets to the banquet and dinner
dance this evening.
MR. LACY: A point of information in regard to the dinner
dance, does the committee furnish partners for the out of town
men? I am not asking for myself but some of the bashful fellows
from Fargo would like to know.
PRESIDENT MURPHY:
lows from Fargo, if any.

We will take care of the bashful fel-

The election of officers was scheduled for ten o'clock this
morning and as that hour has about arrived, we will proceed with
that order of business. The nomination for President is in order.
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MR. LEWIS: I am not going to spend any time eulogizing my
candidate. The custom of the Association is well known and
Judge Palda is well known to all of you, and loved by all of you.
It is an honor that we of Ward County had coveted for him to be
President of the Bar Association. It will be an honor for the Bar
Association to have him as President. In the many years he has
lived and practiced in North Dakota, he has become well known
as one of the leading attorneys of the state. Without wasting more
of your time, I have the pleasure of nominating for President of
the Association Judge L. J. Palda, Junior, of Minot.
PRESIDENT MURPHY:

Are there any other nominations?

MR. LEWIS: If there are no other nominations, I will move
that the 'nominations be closed and the Secretary instructed to
cast the unanimous ballot of the Association in favor of Judge
Palda.
MR. ELLSWORTH:

Second the motion.

PRESIDENT MURPHY :
l
Motion
has been made and seconded
that the nominations be closed, and the Secretary instructed to
cast the unanimous ballot of the Association for Judge Palda as
President. All those in favor of same, signify by saying aye.
Those opposed. It is carried.

SECRETARY MCBRIDE: Gentlemen, I take great pleasure in
casting the unanimous vote of this Association for Judge Palda as
President for the next year.
PRESIDENT MURPHY: Is the Judge present? I understand
he was not satisfied with the speech he made yesterday in response to the welcome and desires to make a better speech this
morning.
JUDGE PALDA: Mr. President and brother attorneys, friends:
I fully agree with the President, I was very much dissatisfied
with my response to the welcome, and I think I will be more dissatisfied with anything I might say this morning. Gentlemen, I
want to assure you that I appreciate the great honor preferred
upon me to act as your president for the coming year, and I also
feel that there are responsibilities that go with this office.
I hope that during the coming year ye may be able to accomplish things that will prove satisfactory to you. I am going to let
the speech making go until the end of my term and let you gentlemen make a speech for me. I know there are many things we can
accomplish in these times when the law fraternity has been hit
harder than any one, with no relief, no W.P.A., but only ourselves
to rely upon for the income we may have. I realize that an organization can accomplish a great deal toward lessening the burden we have to carry and to make our life and tasks more pleasant
and easy. I feel if we all join together, if we will all assist, we can
accomplish things that will make it easier for the lawyers. Of
course you all agree that the President of the Association can do
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nothing without your hearty cooperation and the only reason
I am anxious to talk at this time is that I want to solicit and beg
of you to give such assistance as you can to make this organization more prominent and the accomplishment more worthwhile.
PRESIDENT MURPHY:
Vice President.

Nominations will now be in order for

MR. RUTGERS: I ask the privilege of putting in nomination
for Vice President a man who has been my personal friend for
thirty years, who lives in the central part of the state. The
president has circulated all around the main lines of the Soo and
the N. P. and the Great Northern, and we have had a fine bunch
of men, but I think it might be appropriate to put it in the little
town of Harvey. I went to work for Judge Wartner and worked
for him a little over a year when I first went away from home,
and he became my friend, and I am glad to say he has been my
friend ever since, a man to look up to. I had just come from Minot
where I had had my first job, had worked for R. A. Nestos and
had met Mr. Palda and C. A. Johnson and then I came to work
with Mr. Wartner, and in my early association with this gentleman, I think it had something to do in giving me the inspiration
to study and take up the practice of law. I have never had any
cause to regret that, and the fine feeling that we have always had
for this gentleman. Mr. Wartner has been a lawyer at all times,
has been a leader of his profession in the community, and he has
been such a practitioner, that it was not necessary for him to be
reminded by the canon of ethics as to what he ought to do in the
problems coming up in the daily life. So I believe it would be altogether fitting and proper, and I take pleasure in placing in nomination the name of Aloys Wartner as Vice President.
MR. CUTHBERT:
While I
speech, it just occurred to me
decades. It is just two decades
sociation. You were just a boy
tice law, Mr. President.
PRESIDENT MURPHY:

was listening to the nominating
how not only years slip by, but
since I was President of this Asthen trying to learn how to prac-

Correct.

MR. CUTHBERT: During those two decades and a few more
years back, it has been my privilege to be a personal friend
of Judge Wartner. I feel, and I am serious, in all sincerity that
any man who follows my distinguished friend, who has said
things across the table that cannot be put in the record, when
speaking to me in the trial of lawsuits, that the man who follows
him is going to have some difficulty because with all his faults
and vices, he has made a great president, and particularly in his
editorials in the Bar Briefs. Yet I feel Judge Wartner, who can
follow him and who 'will represent the Bar as it .should be represented as President, and in nominating him for Vice President, I
assume the un-written law will follow, and that he will succeed
Judge Palda. Both men have a real task to do, but the old saying
"If you tie your kite to a star you may get some place" is very
appropriate.
I take great pleasure in nominating the distin-
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guished member of our Bar and a personal friend of many years,
Judge Aloys Wartner.
MR. LACY: Mr. President, I move that the nominations be
closed and the Secretary instructed to cast the unanimous vote of
the Association for Aloys Wartner as Vice President.
MR. POLLOCK:

Second the motion.

PRESIDENT MURPHY: Motion has been made and seconded
that the nominations be closed and that the Secretary be instructed to cast the unanimous ballot of the Association for Judge
Wartner as Vice President. All those in favor of same signify
by saying aye. Opposed. It is carried.
SECRETARY MCBRIDE: Gentlemen, I take great pleasure in
casting the unanimous vote of this Association for Judge Wartner
for Vice President for the coming year.
MR. WARTNER: Mr. President, Members of the Bar Association, and Ladies and Gentlemen:
I don't know just what I should say to you gentlemen here,
having been chosen as your Vice President. I am glad that I will
have the privilege of laboring in a subordinate position with the
distinguished gentleman, my good friend from Minot, Judge
Palda. I have known Judge Palda for a great many years, I hate
to say how many years because you might think we folks were
getting too old under present conditions. I want to assure members of the Bar that I have always tried to uphold the position
that the lawyers of the state of North Dakota and of this nation
should hold. I believe it is a privilege for any man to be a member of the Bar and to live up to the standards and ethics of the
Bar. I have always tried to do that and I hope in the subordinate
position of Vice President that I can do some little thing during
this next year to aid the lawyers in the state. I know that we
lawyers in this state and undoubtedly elsewhere in the nation
have been hit as hard as any profession or any vocation that we
can think of, and we need all the assistance and help that we can
get. If there is anything I can do to assist in the matter I will
be glad to do it.
Members of the Bar, I thank you for the honor that you have
conferred upon me and I hope that your confidence has not been
misplaced.
PRESIDENT MURPHY: We have upon our program the disagreeable job of providing a Secretary-Treasurer for the ensuing
year. Now this is a very important position and I am not going
to say anything in behalf of the incumbent as his work speaks for
itself. I will be glad to have a nomination for the position of
Secretary-Treasurer.
MR. FOSTR: I want to say in making the nomination of McBride that he started the year following the time I was President
of the Association and in his work, I have been more or less con-
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nected with him for the last two years. He comes to my office
at Bismarck, when he comes in town. We had quite a lot of checking up to do when Mr. McBride first took over the office; things
were in a mess. Mr. McBride has worked hard and I don't know
how he has afforded to spend the amount of time he has on Bar
Association work. I don't believe there is any one more qualified
to continue with this work. It gives me a lot of pleasure to nominate Mr. McBride as Secretary of this Association.
MR. ELLSWORTH: Mr. President, I have known Mr. McBride
for some years. I know him to be a most efficient secretary. I
know further than that, that he is a thorough gentleman and has
served this Association in a most satisfactory manner. It gives me
great pleasure to second his nomination.
MR. WARTNER: I want to second Mr. McBride's nomination.
I have known Mr. McBride for a good many years. I had the
pleasure of sitting in the State Senate with him for two terms. I
know that Mac has always been on the right side of all of the problems that came up during the period I was with him in the
Senate, and in seconding his nomination, I want to make another
motion, that the rules be suspended, and that we elect Mac by acclamation.
PRESIDENT MURPHY: Motion has been made and seconded
that our present Secretary be nominated to succeed him as
Secretary of this Association; that the rules be suspended,
and that he be elected by acclamation. All those in favor of same
signify by the usual sign. Opposed. It is carried.
I have heard so much speech making from Mac during the
past year, lecturing you might call it, that I don't know whether
I want to hear from him now or not. What do you think? If you
can stand it, I guess I can stand a little more.
SECRETARY McBRIDE: Gentlemen, I surely thank you for this
tribute and the endorsement, you have given me, for my modest
labors in your behalf. I will follow instructions of my boss for the
few months more that he is, and I will lay off him, but there
is one thing that I do want to take up with you.
You know in the old days when we used to organize for political warfare, we used to bear down on the boys and tell them to
go out and organize their townships, get their unit organized, have
a chairman, have a committee to work the township. Now I want
to urge you fellows when 'you go back home to bring to life that
old county bar organization. Forget if you can, and I believe you
can, those little local animosities which arise in the practice of law
between us out in the country. Remember that we are the most
disorganized bunch bf professional men in the State of North
Dakota, and I think perhaps in the whole world. We are so
strongly individual that we hate to recognize the necessity for organization among ourselves. Go back home and organize those
county bar associations. Have a meeting at least once a month,
twice a month would be better. There are many topics of current
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interest which all of you should discuss. It would be a common
meeting ground where you can lay aside the antagonistic attitude
you have in meeting each other in court in protecting your client's
interests. Get in there and be your own client for a while, all be
clients, and try to represent your own interests for a change.
I can point out other groups in the state which have organized and have secured mighty beneficial results from such organization. Why can't we do the same. We counsel every one
else in regard to their business, in regard to their affairs, but we
don't do a thing about our own. Of course, you recognize it is one
of the functions of the secretary of your organization to get such
cooperation as he can from the lawyers over the state, and I feel
that the work should start at home. The strength of this organization is dependent Upon the local organization.
-Then next comes your district organization. If you haven't
got local bar associations, you will not have active district organizations. I want to urge you fellows earnestly to go home and do
something of this sort. Don't talk about it, but do as Cass County
is doing, furnishing us with a shining example of what a county
organization should do and the way it should function. I would
like to see a county bar association in every county in this state
that functions. Then when we have things to do, we will have a
unit to start with. I won't take any more of your time.
PRESIDENT MURPHY: It has been quite a difficult job to
bring Mac up to the efficiency which he has just shown, but we
accomplished it.
MR. LEWIS: It has been customary on these occasions to extend invitations to the next convention of the State Bar Association, although such invitations may be extended any time up to
the time the Executive Committee decides it. At a recent meeting of the Ward County Bar Association we voted unanimously to
extend an invitation to come to Minot next year. We appreciate
the honor of having the President from Minot, and if you care to
come, we will enjoy having you. We haven't any Sheyenne River,
but we have a Mouse River, and we have a splendid court house,
although it does not contain a museum like this does; however,
we have splendid collections of both real estate and chattel mortgages. We have miles of paved streets upon which your cars can
drive, and sometimes park upon them. Of course, if You have a
Minnesota license on your car, we can't do anything for you. If
you have a North Dakota license, you may violate all the laws at
once. I take great pleasure in behalf of the Ward County Bar
Association in extending an invitation for your meeting to be held
in Minot next year. I won't say we can do as well for you as
Valley City has done, but we shall do our utmost to make the meeting a success. We will try to deserve the epitaph that they put on
the horse thief's grave after they hung him, "He did his
damndest."
MR. CUTHBERT: I think that all I have to do is suggest that
Devils IAke.wishes to invite the Bar. It is a known fact that
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Fargo, Valley City, and Minot, and all of the other towns invite
you, and entertain you, but all they try to do is to equal the entertainment that Devils Lake puts on. There isn't a man who
ever attended a convention in Devils Lake, but who wants to come
back. He always looks down his nose when he has to go to Fargo,
Valley City or Minot. And on behalf of the Bar of Devils Lake,
we will say that we are willing to go out and do our stuff. We
expect to entertain you in 1938. We haven't got miles of paved
streets, but who ever travels around to see the paved streets when
they go to a bar convention. So I will take it for granted that
you gentlemen will be welcome at Devils Lake next year, and you
will be entertained in Devils Lake style by the Red Devils from
Devils Lake.
MR. LACY: You don't have to even behave yourself in Devils
Lake. I don't think they care about that.
PRESIDENT MURPHY:
The Executive Committee will take
care of you fellows.
MR. MACKOFF: I realize the Executive Committee will take
care of this matter, but I thought for the benefit of those here
who do not know what the Executive Committee would like to do,
that you might be Very interested in Dickinson. You all know
what Devils Lake will do, and you all know what Minot can do, but
you don't know what they will do in Dickinson. Our friends from
Minot talk about horse thieves. We have them out our way, too,
and what is more, we can furnish you with the equipment, and
especially the younger members, we will furnish you with the
horses. We haven't so many left but if you come, we will do all
we can to have a few for you next year. I am sure you are
all going to find it somewhat different if you come to Dickinson.
I won't say that we have miles of pavement, but we have a few
blocks that are paved. But another thing we are doing before you
come to Dickinson, we are now paving the main highway into
Dickinson so you will be able to be on pavement from the
time you leave your home until you get to Dickinson. and from
then on we can't vouch for any pavement. If conditions are better
next year than now, we will arrange for pavement of the streets
as well. We are known over the state for the drouth that we are
suffering, but nevertheless our spirits are still high. We know
that the turn is yet ahead and that everything next year will be
lovely and we are anticipating the return of happy days again.
Anyway we will try and entertain you the best way we know how,
and I am sure Cuthbert, you will be glad to come to Dickinsoh. It
has been fifteen years since you were there.
MR. CUTHBERT:

We will be there in 1939.

MR. MACKOFF: Maybe again, that will be fine.
PRESIDENT MURPHY: It seems to me the law business must
be picking up. A year ago there wasn't a peep out of anybody
about desiring to have the next convention, and the Executive
Committee had some difficulty during the year to find a place to
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hold this convention. Valley City finally came to the rescue, and
Devils Lake in a sort of half hearted way indicated they might
come through, if necessary.
We will now have the pleasure of listening to an address by
Doctor Weltzin of Valley City and he will speak to us on the subject of "Education In The Modern World." Dr. Weltzin.
EDUCATION IN THE MODERN WORLD
The fact that I have been invited to speak to a State Bar Association not upon a topic dealing with the law but rather on
a subject pertaining to public education, is symbolic of a rather
wide spread interest in education which has been growing in kecent years. For a long time it seems to have been true that men
of affairs generally have prided themselves upon knowing very
little about the problems of public education. Often when such
persons completed their own education they slammed the school
doors behind them, put their books upon the shelves to gather
dust, and left school problems to teachers and children.
Today, however, those who are awake to what is going on in
the world and who really wish to know and to understand the
great problems of today, realize that the place and function of
education cannot be overlooked. The problems of education have
literally leaped out of the school yards and into the vast arena of
international affairs. Problems of education today are one in importance with those of international economics and armaments.
Public education is one of the chief functions of modern government in most of the major nations of the world. We can readily
see that this is true when we note that in many of the great nations, the largest sums of public funds are spent on war and the
next largest are spent on education. The first glance at this
may seem strange. Yet as I shall indicate there is a connection
between the two.
Modern systems of public education are not old in the world.
The history of most of the great systems does not extend back
much beyond a hundred years. Apparently, therefore, people
have become convinced of something in which they did not believe
a hundred or a hundred and fifty years ago. And that conviction
which they have come to hold, has been so strong that it has
prompted the nations to place these stupendous sums behind educational efforts. If one were to discover the essential reasons for
the support of modern educational systems, it would only be
necessary to find what these beliefs are. Perhaps I can indicate
the nature of these powerful convictions by telling of the work of
two men.
The first of these is the Englishman, John Locke, who lived
something over a hundred and fifty years ago. In John Locke's
day, it was almost universally believed that a child's birth inevitably determined the nature of his life. They believed that within the head of each infant was a seed that determined precisely
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and completely the nature of the mind of each child and its later
development. No treatment which the child could be given would
any more determine the type of mind that would develop than the
care or training of a forester could prevent an acorn from becoming an oak tree if it were allowed to grow. It is easy to see why
the people with this conviction did not widely believe in education. To them schooling was merely a painting of a kind of veneer
on the outside of something, the character of which was already
determined. Oh! they said, it might be all right for the children
of the nobility and the wealthy to learn a few of the social graces
and customs or how to spend their leisure time in an interesting
way, but for the children of the lower classes, it is purely nonsense.
Then John Locke developed his tabula raza doctrine. He said
that when a child was born, his mind was like a blank tablet and
that as the child grew in experience and learning, and as he was
told and saw and heard things, the finger of experience wrote
upon that blank tablet. That which the finger of experience wrote
determined and even created the mind in the growing individual.
He pointed out, therefore, the extraordinary importance of education. In it lay a mind-creative power, and a necessary implication
of what he thought was the tremendous influence that would lie
in the hands of anyone who could control what the finger of experience would write upon the blank tablet of a child's mind.
Of course it took a long time for people to understand and to
grasp the significance of such a startling theory but they came
in time to understand it. It forms today the basis of modern
empirical psychology. But it took a great many years to achieve
that and many men in later times had to add to that which John
Locke had begun. Outstanding among these men was the Swiss,
Johann Heinrich Pestalozzi.
Pestalozzi had studied Locke's writing and was struck by
the significance of the theory of mind creation and he enunciated
clearly what such a theory could mean to society if applied upon
a national scale. If what John Locke has said is true, said Pestalozzi, that education can control the nature of the mind and if it
is applied upon a national scale and given to millions of people, it
is possible to determine the nature and character of entire populations. In popular education, said he, there lies the power to regenerate society.
The people laughed at Pestalozzi because they still held to the
old theory of inherent classes in society. They believed in Pestalozzi's day that at the bottom of the social structure were the
serfs, the paupers and the beggars, above them were the people
They were
of the middle class and at the top was the nobility.
convinced that each person's place in those classes was finally determined and fixed in an unchangeable destiny. They believed
that the very, physical structure, the flesh and blood of the serf
and the pauper was of a poor and coarse variety. They actually
believed that the blood that flowed in the peasant's veins was of
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a muddy sort and that, on the contrary, the tissues of a noble's
body were of a finer grain; that the blood that flowed in his veins
was of a purer quality and blue in color. That phraseology is still
found in our language for we still hear people speak of the "Blue
Bloods". And so they thought Pestalozzi had lost his reason.
They said to him, "Do you mean to say that you can take a pauper
and by telling him certain things, you can change him and by that
means raise whole groups of paupers and beggars to higher levels?
It can't be done." Pestalozzi had a farm at Neuhoff, Switzerland,
and he gathered there forty or fifty beggar children and attempted- to make men and women of them. He failed there because
everyone told the children that they were doomed to be paupers.
Later Pestalozzi was put in charge of a large orphanage at Yverdon, Switzerland, and there he had his opportunity and he proved
his case. People came from all over Europe to see the remarkable
results of a system of education by which he made ladies
and gentlemen out of children of the lower classes. Even at the
end of Pestalozzi's life, however, there were those who scoffed
at his work but to these critics Pestalozzi merely replied in
a kindly way, "I have lived the life of a beggar that I might help
beggars to lead the lives of men."
Here are the two great convictions upon which modern systems of education are based. The first, that by controlling experience and learning, minds can be created within natural limitations; and second, that when this process is applied upon a national scale, the character of the entire population may be
determined. Statesmen saw immediately the tremendous power
of this great social instrument for the development and enrichment of society. The first leaders really to apply public education
to such an end, was a group of men in a new country, a nation established upon the principle of government "by the people and for
the people", the world's first democracy, the United States of
America. Every great leader of our land expressed his faith in a
proper system of education and has pointed out the inevitable
failure of our plan of government if ignorance were to rule.
But not only statesmen looking to the great good of the
people, saw the power of education, but the politicians and dictators saw an opportunity also. For what is a powerful instrument
for good may be, if misused, a potent weapon for harm. These
schemers saw an opportunity to use education as a weapon for
building up a great political machine. At this time just such a
politician and dictator appeared upon the world's political horizon.
He seized upon the idea of a national school system and bent it
immediately to his purposes. This man's name was Napoleon
Bonapart. He created in France a great organization of schools
all dedicated to the greatness of Napoleon. He saw to it that the
finger of experience wrote blind convictions of loyalty to himself
into the young French minds. He employed writers to produce
textbooks for the French schools and saw to it that the children
meniorized what had been written. I have read extracts from
those textbooks wherein Napoleon without embarrassment has
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leagued himself with the Deity and told the French children that
to serve Napoleon was one form of worshipping God.
For example in the catechism which Napoleon caused to be
written we find the following:
. "Question-Why are we subject to all these duties toward
our emperor?"
"Answer-First, because God, who has created empires and
distributed them according to His will, has, by loading our
emperor with gifts both in peace and in war, established him
as our sovereign and made him the agent of His power and
His image upon earth. To honor and serve our emperor is,
therefore, to honor and serve God himself."
In that system of French schools lies the reason why Napoleon
was able to take out upon battle fields of Europe thousands of
these former school boys of his and cause them to be slaughtered
in an attempt to satisfy his personal ambitions and still retain
the allegiance of the French people. For he did just that and it
finally took intervention from outside powers to put an end to his
depredations.
But we need not look into the past to discover systems of
schools used as a weapon for the construction of political machines. The proper use of education is more wide spread than
ever before, but it is also being misused today on a grander scale
than ever before.
Let us look at Russia. Russia has today the world's largest
school system. It is largest in any way we may wish to measure
it - in geographical area, in numbers of schools, in numbers of
teachers, in numbers attending the system, and in the amount of
money spent upon it. That great system of education is not con'trolled by the Russian people. Its control lies rather in the hands
of one political party, the communist party. That party is composed of only two percent of the Russian population and the party
is completely in the control of one man, Josif Stalin.
In 1928 and 1929, the Russian's yearly budget for that school
system was over three billions of dollars. In that same year the
total budget for education for all the forty-eight states of our
country did not quite reach three billion dollars. In the years that
followed, expenditures for education in the United States fell off
greatly until it reached a figure below two billion dollars. Expenditures for education in Russia on the contrary have been rising steadily. There are ten million children in the Russian kindergartens. These clatas give us an idea of the comparative size
and importance of the Russian educational system. But if we
would really understand the Russian school system, we must look
into the philosophy that lies behind it. In that philosophy we
find the clearly stated purpose of the Russian school system to
be for the one aim of "preparing a shift of warriors for the revolution" and when the communists speak of revolution, they have
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in mind a world revolution which contemplates the overthrow of
every form of government save their own.
So today, then, we find that there stands a man in the world
in precisely the position in which Napoleon once stood, of being
able to twist the minds of millions of people in any direction he
chooses to twist them, and he has chosen to warp those Russian
minds in a way which threatens the world's peace and security.
Germany is another country in which a national system of
schools is being used for the purpose of political indoctrination.
In Germany, the country that mothered the idea of state supported systems of education and fathered the notion of academic freedom, the schools of today lie heavily enchained. The schools of
Germany are completely dominated by the philosopsy and the ambitions of the leaders of one political party, the Nazi Party, and
the Nazi Party is completely dominated by one man and a small
group of his advisors. The Nazi minister of education, Bernhard
Rust, has recently said that the schools of Germany are to operate in the spirit of the great field grey army, and that the will of
the state and not the will of the parents is to govern the education of all the children. Recent decrees have outlined the books
that shall and shall not be read in the German schools and even
the books that shall and shall not be sold in the book stalls of that
country. During vacation periods the German youth is crowded
into work camps with or without the sanction of the parents.
College students are selected and advanced upon political principles and a recent decree has declared that none are eligible to attend the teacher training schools who have not been members of
the Nazi private army. It is significant to note that these students wear the brown shirt with swastika on the sleeve. They
are clearly being prepared for service to the controlling political
party.
All vf the instruction in the German schools is bent to this
end. The course in history for example dwells largely on the injustice arising out of the world war and the nature of the student's obligation to support the political party that is bringing a
new future to Germany. Even such courses as biology are being
employed for propaganda purposes. The instructions .to the biology teacher in the Hamberg schools state that it should be so
taught as to exalt military life and obligations and to deride the
chaos of democracy. So in Germany, too, there stands a man in
the position in which Napoleon once stood of being able to twist
the minds of millions of young Germans in any direction in which
he chooses and Adolf Hitler has so chosen to warp those minds
that they are a constant threat to world peace and security.
Although there are other nations which illustrate the operation of this same misuse of public education, yet Italy serves as an
excellent example. As soon as the march on the Rhine was completed the Fascist regime took over and revised the educational
system of Italy. The Fascists realize and have said repeatedly
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that in education lies the keynote of the permanence of the Fascist Party.
Mussolini has recognized this from the beginning. In an interview he has said, "The child, as soon as he is old enough
to learn, belongs to the State alone. No sharing is possible.
Maybe this will be judged Spartan doctrine carried to an extreme.
One cannot deny, however, that it is clear." The schools of Italy
are a party instrument both in theory and in practice. The
schools exist, Mussolini has said on many occasions, to serve the
cause of Fascism.
The Fascist political party has invaded the
school buildings in a physical way. Thus the physical education
of the schools is handled by the party military organization.
The children are taken into the Balilla at the age of six or seven.
They are given real guns that shoot and real bayonets that stick
and they are marched up and down in uniform on every possible
occasion. Next the youngsters graduate into the Avanguardisti,
where they take up such higher subjects as the machine gun and
field artillery. Later they serve certain periods in the army itself.
"The textbook and the musket make the perfect Fascist",
says Mussolini and he has supplied the children of Italy liberally
with both. In a manner strongly reminiscent of Napoleon, I]
Duce has caused textbooks to be produced that write into the
tablets of the children's minds those convictions he has willed to
be there. Thus in a book designed for the complementary schools,
we find the following:
"As there is only one official religion of the state-so today
there must be only one political faith, Fascism, which is synonymous with the Italian Nation. The perfect Fascist must believe
absolutely in the principles of Fascism and obey the hierarchical
heads to whom he owes allegiance without reserve. Religious
dogmas are not discussed because they are truths revealed by God.
Fascist principles are not discussed because they come from the
mind of a Genius: Benito Mussolini - - This control of the educational system extends from the
lowest to the highest levels. Concerning the universities Mussolini says in his "My Autobiography," "I have willed that, in collaboration with the Universities, departments of Fascist economics, of corporative law, and a whole series of fruitful institutes of
Fascist culture, should be created. Thus a purely scholastic and
academic world is being penetrated by Fascism, which is creating a new culture through the fervid and complex activity of real,
of theoretical, and of spiritual experiences."
Millions of Italian children have now been subjected to this
education for about fifteen years. They are now the product of
a carefully planned mind-building program and we cannot expect
otherwise but that they will throw up their hand in willing salute
to any project that Il Duce may propose, and those who may harbor protests dare not voice their objections.
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It is said that an American visitor in Rome, attended a moving picture theatre. He was seated a moment in the gloom and
when his eyes had become accustomed to the darkness, he saw a
man sitting just ahead of him, whom he saw in a moment to be
none other than Il Duce Mussolini himself, apparently enjoying the darkness of the theatre, incognito. Two seats away
sat an old lady apparently unaware of his identity. Suddenly
there came upon the screen a newsreel and in it a picture of Mussolini in a heroic pose. The audience arose, saluted and cheered
as they were expected to do. Mussolini was ill at ease. He did
not know whether to stand and risk being seen doing himself
honor or to remain seated and thus to have attention drawn to
himself. Before he made up his mind the picture changed and
the crowd sat down. The old lady leaned across the two empty
seats and said in a loud whisper, "That is the way we all feel, senior, but we do not dare express ourselves." So Benito Mussolini
has the Italian people under his thumb all right and the Italian
school system has been used as one of the chief instruments to
achieve Italian subjection to his ideals and his ambitions. We
may say in fact that the Italian schools are factories for the
manufacture of fodder for the cannons of Mussolini's ambitions;
and some of that fodder has been used in recent years as was the
case with Napoleon. So now there lie in Ethiopia and in Spain
the bodies of thousands of Italian former school boys of Mussolini
who have been sacrificed to a dictator's ambitions.
I said at the outset that anyone who really wishes to grasp
the problems that confront the modern world, cannot afford to
overlook the position that systems of education occupy in the
major countries today. We of America, cannot afford to neglect
to watch educational developments across the seas. These movements have immediate implications to our own lives here.
Let me mention just three. In the first place we Americans
can be eternally thankful that we have the rare opportunity to
live and bring up our children in the United States of America.
That privilege should stir in our breasts a heartfelt patriotic
gratitude.
We have tended to take our educational system for
granted. And not only that: we have been prone to criticise them
severely and the principles of Democracy upon which our education is founded. It is time now, I think, to cease putting a major
stress upon what is wrong with our system and to say something
about what is good about it. When we see what is happening in
Russia, Germany, and Italy, it should shock our American citizens into a keen realization of the privileges of our free and uncontrolled American schools.
But not only should we appreciate our great system of education, public and private, but we must support it. We are engaged
today in a great international armament race and into it we are
pouring fortunes daily. It is said that it must be done whether
we wish it or not. I wish to point out that we of the United States and the other nations of the world are engaged in an-
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other just as serious and just as important an international race.,
It is the great international competition in the creation of minds
to meet the pattern of political philosophies. These philosophies
may be divided into two general classes: those for democracy and
individual freedom and those against democracy. The nations of
the world are split on this point as never before in history. The
battle that will determine the outcome is being fought silently
today in the thousands of schools of the nations. That is a race
we cannot afford to lose. We cannot afford for example to let it
be said that there is a nation in the world dedicated to the indoctrination of communism which is spending more money to make
communists than the world's oldest and greatest democracy is
spending to make minds free. This obligation of the support of
education settles down upon the people of each state in our
country, for with us education is supported in the states and not
by the nation as a whole.
We must not only appreciate our educational system and
support it with funds; we must also protect it. Never must our
great system of schools fall into the hands and become subject to
the purposes of one political party and the man or men who may
dominate it. Its control must be maintained in the hands of the
people and that control must be jealously guarded. If it is not,
it may cease to be an instrument for social and public welfare and
become a weapon for our destruction.
I appeal to you the members of the North Dakota State Bar
Association to place your efforts behind the achievement of the
proper appreciation, an adequate support, and an efficient protection of our great system of education. Your association perhaps more than any other, has an opportunity to attain these
ends.
PRESIDENT MURPHY: I think it may be assumed that a good
speech well delivered is appreciated by an intelligent audience,
such as this; yet one of the speakers yesterday complained bitterly
because the president, or chairman, or presiding officer did not
compliment him on his speech. Now just so there will be no misunderstanding, I desire to say that we thoroughly appreciate the
masterful address that you have delivered, Doctor. It is instructive and educational in the highest degree.
We thank you
very much.
MR. CAIN: For a point of information, will Doctor Weltzin's
speech be printed in Bar Briefs?
PRESIDENT MURPHY: It will, and he will have to fix it up for
us because there isn't any one who could duplicate it.
We have had a very fine attendance, ladies and gentlemen,
this morning, and there is one additional speaker to address this
convention. You know from past experience the way we fade out
of the picture the last afternoon of our meeting. We are going to
take advantage of the situation as it is at the present time
and have the next speaker address the convention now. It is not
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with the idea that it is necessary to pen you gentlemen up here in
this room to listen to him that I make this statement, but because
of the fact we are so careless when we get out of the meeting, and
we are liable not to come back this afternoon.
Honorable R. B. Graham is one of our Canadian brethren. I
vouch for him because some of my good friends of the legal circles
in Winnipeg vouch for him. At the present time he is City Magistrate of the City of Winnipeg, and I might say to you gentlemen
that that is an important position up there, although on this side
of the line, when we speak about magistrates, we have a different
idea. City Magistrate of the City of Winnipeg is just as important as these district judges I see sitting around in this audience
and showing off. You know I like to meet these district judges in
Bar Association conventions, local, district and state, because I can
talk to them the way I like to talk to them on those occasions. Honorable R. B. Graham is the gentleman who will speak
to us. He has been Assistant Attorney General of Canada
and Past President of the Law Society of Manitoba, and Mr. Graham is going to talk to us upon a very interesting subject, "The
Historical Independence of the Judiciary." Mr. Graham.
HISTORICAL INDEPENDENCE OF THE JUDICIARY
You are all members of the legal profession in one of the English speaking nations. In common with us of Canada you derive
a great part, not only of your law, but of your traditions, from
England. Your judiciary is drawn from the ranks of your profession and its. history has its roots in that of the judiciary of the old
land.
The actual history of the independence of the judiciary in
England is less than two hundred and fifty years old. Its proper
consideration therefore necessitates some reference to the history
of the judiciary itself and of the long struggle for its independence culminating in the Act of Settlement of 1700.
It is doubtful if before the conquest there was in England any
judiciary in the sense in which we now understand the word. The
ordinary court of that time was the county court. This was not at
all such a court as we now know. It was as commonly called the
Folk Moot as the county court and was a meeting of the people for
the discussion and disposition of a great variety of matters.
It was a representative assembly composed of the lords of the
lands in the county or their stewards in their absence, the parish
priests and four men from each township. The sheriff convened
and presided over the court but was not in any sense a judge.
Stephen in his History of 'English Law says "The suitors and not
the sheriff were the judges." This statement, if correct, certainly
distinguishes this court from any of which we now have knowledge
and one may well believe that there would be few unanimous
judgments.
In those days and for centuries thereafter the king was
in reality and not by a mere fiction of law the fountain of justice.
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He ruled by the strong arm and imposed his will upon the people
by force.
Madox in his History of the Exchequer gives us a picture of
a king of those days.
"The realm of England was anciently
deemed one great seigneury or dominion of which the king was
sovereign or chief lord, having under him many barons or great
lords. - - - In order to survey the court of this chief lord -- --we
may consider him as residing in his palace surrounded by his
barons and officers of state.
They were his men as to life,
limb and earthly honour."
The king in his court disposed of all public business and dispensed justice. From this we see that the king's court was the
king's household. His servants and officers. His men as to life,
limb and earthly honour.
Under the Norman and Angevin kings, although the county
courts seem still to have survived, the king's court was the great
center, not only of business but of society.
Although the court could not in the nature of things be in
permanent session, there appears to have been some regular sittings for the dispatch of business, for the author of the Saxon Chronicle says of William the Conqueror, - "Thrice he wore his
crown each year. - - - At Easter he bare it at Winchester, at Pentecost at Westminster, at midwinter at Gloucester. And there
were with him all the rich men all over England, archbishops and
diocesan bishops, abbots and earls, thanes and knights."
The English monarchy, prior to the conquest, was much more
democratic than for centuries thereafter. The king did not reign
by right, hereditary or otherwise, but by election of the Witanagemote and the people played a considerable part in the national business. In fact the Folk Moot was not unlike a local parliament.
With the coming of the Norman the monarchy became to
some extent hereditary. Certainly the people had no choice in the
selection of a king. For a long time attempt after attempt was
made to substitute Norman and Roman law and the Norman
language for the old customary law and the English tongue. It is
therefore probable that, although the county courts survived they
survived in an altered form and with greatly reduced powers. If
any local courts functioned they would be courts presided over by
the new lords of the lands and the common people would have little
or no part in their labours.
The king's court, as Madox describes it, must then have
usurped most of the functions of the Folk Moot and it was a migratory court and suitors must follow it from place to place. The rule
was that "please follow the person of the king."
The kings of those days traveled all over England, visiting
their personally owned lands, collecting their revenue therefrom,
hunting and suppressing uprisings. Wherever the king went his
household accompanied him and suitors who had launched actions
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must follow after. There still exists the record of a suit brought
by one Richard D'Anesty to recover certain lands. The action lasted five years and entailed journeys to Normandy, Rome, and no
less than twenty-three towns of England, some of them visited
more than once. To defray his traveling expenses, "Poor Richard"
borrowed of the Jews at 87% per annum.
It was to remedy this great evil the 17th clause of Magna
Carta provides that common pleas shall not follow the king's person but be heard in some certain place. Since then to the present
day common pleas have been heard in Westminster.
Multiplicity of business brought about a division of the king's
court, at first into two and later into three parts. These were the
common pleas dealing with civil litigation, the king's bench with
criminal matters and public business of all kinds and the exchequer with the revenue. The office of Chief Judiciary, which
functionary had presided in the king's absence over all courts, disappeared with the famous Sir Hubert de Burgh and was replaced
by chief justice of the common pleas, chief justice of the king's
bench and chief baron of 'the exchequer. This was our first real
judiciary, although at an earlier date Henry the Second had
assigned some judicial duties to justices with the assistance of a
sort of grand jury which was the precursor of our petit jury. Our
first judges were all churchmen. Priests were almost the only
persons who could read and write. They were the only ones who
studied the law. Their records were kept by other clerics, from
which we derive the word clerk for a record keeper.
For hundreds 6f years there was continual strife between the
church and the state. The church striving to substitute Roman
and Ecclesiastical law for the common law and Ecclesiastical
courts for the civil courts. Henry II and John. At the end of the
twelfth or beginning of the thirteenth century the pope deemed
the time ripe for a death blow at the civil courts and promulgated
a bull forbidding the priests to study or teach the ancient customs
of England. This meant that there would be neither judges nor
advocates enforcing or practicing the customary law of England.
The pope misjudged the temper of the English people. Study of
the common law at the universities had for some time been a favorite study with the younger sons of the great families. The
teachers were priests and the common law disappeared from the
course of studies. A body of these young men of wealth and education petitioned the king for a charter empowering them to set
up a school for the study and teaching of the common law and to
give their services to suitors. Thus our profession came into being. The charter having been obtained the society leased the property formerly owned by the knights templars and called themselves the Society of the Temple. Afterward it divided into two,
the inner and the middle temple. That portion of the property outside the city walls and known as the outer temple was not occuiped by them. Under those names the Barristers of England still
exist and those of the Middle Temple still dine in the refectory
of the knights templars and both societies attend service in the
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round church built by the templars. It is to be noted that these
young men gave their services free to suitors and the fiction still
exists in England where a barrister may not sue for his fees. Of
course the only result of this is that he sees to it that his fees are
paid in advance.
I have interpolated this short sketch of the birth of our profession because our profession while not strictly speaking a part
of the judiciary is its nursery and training school.
With the founding of the Society of the Temple priests as
judges in the civil courts, as distinguished from the Ecclesiastical
courts, disappeared and the judiciary was chosen from the members of the society.
They were, however, chosen by the king and were subject to
dismissal at his pleasure. They became members of his household
whose first concern was to uphold the interests of the king.
"They were his men as to life, limb and earthly honour." The
idea that they should exercise any independence of thought or
action would have been entirely foreign to the mentality of that
age. Many of them were partial, holding the king's wishes
as above law or justice and most of them were corrupt.
In the reign of Edward the First complaints of corruption became so numerous that an investigation was held and all but two
of the seven judges were dismissed. Maitland in his Mirror of
Justice calls this our only great judicial scandal. Holdsworth in
his History of English Law says, "All through the middle ages the
standard of official honour was low, but so far as the bench was
concerned it was never again necessary to resort to such sweeping
measures to secure the purity of the-administration of justice."
All through those ages, however, the feeling grew that the
law should be supreme and above party strife and that the office
of judge should not be subject to political influence or changes.
Still the judges held office at the king's pleasure and there were
many instances of arbitrary dismissal for failure to follow the
king's wishes, and little or nothing- was accomplished toward securing an independent judiciary until the beginning of the
eighteenth century.
Subservience to the king on the part of the judiciary reached
its peak under the Stewarts, and particularl3 in the reign of James
the Second.
Jeffreys when chancellor addressing a newly appointed chief
justice said, "Be sure to execute the law to the utmost vengeance
upon those that are now known ----- by the name of whigs and
you are likewise to .remember the snivelling trimmers, for you
know what our Saviour Jesus Christ says in the gospel that they
that are not for us are against us."
James himself told Sir Thomas Jones, when dismissing him
from the post of chief justice of the common pleas that he was
determined to have twelve judges of his own opinion.
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It was the insistence of the Stewarts upon the divine right of
kings to rule without let or hindrance from people or courts
that brought about the provisions of the Act of Settlement which
conferred the crown upon William and Mary. Probably the most
valuable provision of that act is the one assuring to the judges a
secure tenure of office by providing that they shall hold office for
life and not at the king's pleasure. Certainty and security in office are the greatest assurances of the independernce of the judiciary.
When the Dominion of Canada was formed by the British
North America Act, the provisions of the Act of Settlement with
regard to the tenure of judicial office were inserted therein.
While I must admit that the principal qualification for judicial office in Canada seems to be that the appointee shall have
been an unsuccessful candidate of his political party, yet once appointed all political affiliations cease and there has never been
with us an instance of political interference with a judge nor a
suggestion that a judge has allowed political considerations to influence him.
By the provisions of the B.N.A. Act judges of the superior
and county courts throughout Canada are appointed by the Governor General, of course upon the advice of his ministers. Judgesof the superior courts hold office during good behaviour, which has
been held to mean behaviour in the exercise of his judicial duties.
They may only be removed for misbehaviour upon address from
both houses of parliament. The salaries of all judges are fixed by
parliament and the government cannot reduce them although it
may and does impose an income tax.
The tenure of office of county court judges is fixed by parliament. They may be removed from office for misbehaviour, incapacity or inability after an investigation by a commission appointed for that purpose, whose report and the evidence taken must be
laid on the table of the house of commons in the next ensuing session.
We have two courts created by federal legislation under the
provisions of the B.N.A. Act, the Supreme Court of Canada and
the Exchequer Court. Their judges are subject to parliament and
hold office during good behaviour.
Parliament may alter their
terms of service, but all that has ever been done along such lines
is to fix a retiring age of 75 years for the judges of the Supreme
Exchequer and County Courts.
I know that in most of your states the judges are elected for
a term of years and therefore hold office at the will of the electorate, which is tantamount to saying that they hold office at the
will of a party organization. While in my opinion this is no better
than holding office at the will of the king, I do not feel that one
should criticise severely without first taking into consideration the
conditions and motives which led to the adoption of this method
of selection.
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While there were undoubtedly many causes which moved the
thirteen colonies to revolt against British rule, they all had their
roots in the one great grievance, that the colonies were ruled arbitrarily and from a distance.
Although some, if not all of the colonies had an elected legislative body, the powers of disallowance possessed by the governor,
who was appointed by the crown, were so wide that the effective
legislative power of the popular body was confined to matters
even more strictly local in their nature than that now possessed
by a municipal council.
In effect all real power lay in the hands of the royal governor
and that power was enforced by judges and enforcement officers
appointed from London.
Legislation of anything more than a purely local nature lay
with parliament at Westminster in which the colonies had no
representation. Independent memorials from the colonies, unapproved by the governor, met with little or no consideration.
The result of an accumulation of grievances, some serious,
some petty, was revolution.
It is a characteristic of all revolutionists, where the revolution has been caused by oppression, to throw judgment to the
winds and allow their conduct to be dictated by resentment and
passion.
They do not, perhaps they cannot, look dispassionately upon
the old system and select from it those elements which might
prove of value in creating a new one. Since every part of the old
system contributed in some measure to their wrongs, they feel
that the old system must be wholly abolished.
In some instances, as in France and Russia, the old order was
wiped out and an attempt made to create a new heaven and a new
earth in little more time than Genesis ascribes to the creation of
the universe.
Although the revolting colonies did not go to this extreme,
the characteristic I have mentioned is apparent in their actions.
When they were faced with the task of creating a constitution for their new confederacy, the old abuses were very present
in their minds and overshadowed all other considerations. It was
only natural then that in drafting the constitution, they should
say in effect, "We will have no more of government by a strong
central power. This shall be a pure democracy, a government of
the people by the people" fondly imagining that they were thereby
creating a government for the people. They said the power of
appointment of our rulers, whether political or judicial, shall not
rest with the executive but with the people.
This dread of a strong central government, which might conceivably develop into a despotism is shown in the very shape of
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your constitution. The individual states refused to surrender to
the central authority more than a modicum of their sovereign
rights.
To the federal authority they delegated only such matters as
seemed to them to be common to all the states, such as interstate
commerce, foreign affairs, tariffs, the mails and the currency.
I am told that in the beginning the judges were appointed, but
the desire for a pure democracy early led to the abolition of this
method in most of the states and the substitution of the elective
system. There was still that dread of law enforcement officers
under the sole control of the executive.
The results of such a distribution of power, which by the way
is the exact opposite of the Canadian constitution, are manifold.
So far as the administration of justice is concerned, the first effect is that you have a separate and often different criminal law
in each state. An offender who escapes from one state may only
be brought back for trial after extradition proceedings and the
granting or refusal of the request for the fugitive's surrender
seems to lie within the sole discretion of the governor of the state
in which the fugitive has sought sanctuary.
This, at first glance, may seem no more than an inconvenience to the demanding state, but there have been instances
in which it was used to defeat the ends of justice.
(In framing the state constitutions the drafters, in my opinion,
carried the principles of democracy to an extent that has defeated
its own ends.
In what I have to say in this regard, I am including the prosecuting officers because, although not judges, they are an integral
and important part of a court's machinery. With us in Canada,
they are considered to be officers of the court whose duty is, not
to seek convictions but to aid the court by all proper means to
arrive at the truth. A Crown prosecutor with us is expected to be
absolutely fair, to bring out everything he can and lay before the
court everything of which he has knowledge in the favor of the
accused. He is debarred from over stressing his own evidence and
should he in addressing a jury express his own opinion that the
accused is guilty he would be severely reprimanded and possibly a
new trial would be ordered. This I feel outlines the proper ideal
of the duty of a prosecuting officer and where such an attitude is
adopted he is truly an officer of justice and as much a part of the
court's constitution as the judge or jury.
In criticising the elective system of judges, 1 must stress the
point that it is not the actual method with which I find fault. It
does not matter much whether judges are elected as with you or
selected for political services as is too often the case with us. It
is the fact that they are elected only for a term of years that renders the system faulty. Under such a system their tenure of
office is brief and dependent upon political considerations. It follows then that judges and prosecuting- officers are not only the
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nominees of a political party but important and active elements in
that party's organization and subject to pressure from persons
having political influence.
In his monumental work on the American Commonwealth,
Bryce expresses his respect for your permanent supreme court
equally with his contempt for your elected state courts. In discussing the article of the constitution which creates the supreme
court he says, "No part of the American constitution reflects more
credit on its authors or has worked better in practice." True
there may be some of your public men' of today who will differ from those concluding words.
The almost inevitable result of your system is that the offender who has or can invoke political influence with the party in
power is reasonably certain of acquittal no matter how strong the
case against him.
It is perhaps too much to expect of human nature that
a judge or prosecuting officer, looking for continuance in office
to the good graces of a political party will offend that party's organization by a fearless and independent exercise of his duties.
History, both in England and in the United States proves that
assertion.
The prosecuting officer is naturally more concerned with the
effect of his actions upon the electorate than with the impartial
administration of justice. In order to ensure reelection he feels
that he must go to the people with a record of convictions secured
by him, if that can be done without offending his political superiors. Consequently charges against persons of no importance in
the political scheme are often unduly pressed and convictions
sought to be obtained by means which in England and Canada
would meet with severe reprobation from the people and the
judges. For the same reason cases which arouse wide public interest are first tried in the newspapers. The prosecuting attorney
seeks publicity and gives statements to the press in which he not
only outlines his evidence and the course he intends to pursue, but
freely expresses his opinion of the accused's guilt.
I have seen
published statements by prosecuting attorneys which if made,
even in conversation, by a crown prosecutor in Canada, would result in instant dismissal from office. When then the trial finally
begins the whole public, from whom the jury must be selected, is
so prejudiced against the accused that a fair trial is a remote
possibility.
A fair instance of this is to be found in the statements given
to the press by the police when searching for the person responsible for the disappearance of the Lindbergh baby.
If a newspaper in Canada or England comments on a case
awaiting trial in a manner even slightly prejudicial to the accused, condign punishment follows. Mr. Justice Wills in a case
against an English paper for publishing statements much less
prejudicial than many I have read in American journals said,
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"Such remarks have a tendency to deprive the courts of the power
of doing that which is the end for which it exists, namely to administer justice duly, impartially and with reference soley to the
facts judicially brought before it. Their tendency is to reduce the
court which has to try the case to impotence so far as the effectual elimination of prejudice and prepossession is concerned." Only
the other day in London two papers were very heavily fined for
having, while his case was awaiting hearing, referred to the act
of the poor demented creature who drew a revolver when Edward
the Eighth was passing as an attempt upon the king's life.
So jealous of their rights are our courts and so prompt to
punish any interference with their sole right to determine the
guilt or innocence of an accused, that comment on a criminal trial
or offence is confined in our papers to a mere statement of facts.
And it ought to be so. An accused has a right to be tried by a
properly constituted court, not by publicity seeking officials and
sensation seeking publishers.
There is another factor which while not directly affecting the
independence of the judiciary does render the work of the courts
difficult and often abortive. That is that in so many of your states
the criminal procedure has not been revised or much improved for
over a century and your police, prosecuting officers and courts are
fighting crime with weapons forged in the time of Good Queen
Anne and discarded by us over fifty years ago. It is the continuance of archaic procedure that results in your multifarious appeals, writs of error, abuse of habeas corpus with the consequent
disappearances of witnesses and so many failures of justice.
I do not think it is accurate to say that the machiriery of justice in the United States has broken down. Such a statement predicates a proper functioning at some time. Your machinery never
functioned properly. It was defective in its manufacture and its
weakest point was the lack of an independent judiciary, including
in that term your prosecuting officers.
Defiance of and contempt for laws that were never or only
sporadically enforced became so profitable and safe that organized
crime established a lawless despotism with which the states were
either unwilling or unable to cope. What is even worse the attitude of law abiding people toward the courts became one of contempt and toward crime one of willing or enforced tolerance.
Compare the attitude of both the law breaker and law abiding toward your federal courts and enforcement officers. The
people at large respect and the offenders fear them. And this is
solely because the judges are appointed for life and so freed from
all political interference. The officers too are appointed and little
if at all subject to pressure.
You will I know clearly understand that what I have said is
merely the opinion of an outsider, without personal experience of
your system. While it is true that the onlooker often sees more
of the game, it is equally true that the "toad beneath the harrow
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knows exactly where each tooth point goes." I know you will not
be offended with what I have said. As members of a profession
dedicated to the service of the law and sworn to uphold justice as
between man and man, every one of you is deeply concerned in seeing to it that law and justice reign supreme over parties and rulers.
I feel that I cannot close better than by quoting Sir William
Mulock, former chief justice of Ontario. "It is the right of every
citizen to enjoy judicial protection in respect of his property and
liberty against unlawful interference from any source, be it governments, mobs, dictators or individuals." And that protection
may only be secured through the existence of a judiciary equally
free of interference, be it from government, mob or political party.
PRESIDENT MURPHY: Mr. Graham, I want to express our
very greatest appreciation, greater appreciation than has been
heretofore expressed by any other speaker at this gathering, for
this wonderful address you have made. You have had some
judges and some state's attorneys and some other officers of the
law as your listeners while you talked to them about the mal-administration of the law, and non-enforcement of our criminal law,
and I am sure it will do them good.
MR. LACY: So that we will be able to digest that excellent
speech and address of Mr. Graham, and so that he will not
get away with it in his pocket, I move you that it be made a part
of the records of these proceedings and that it be printed in our
report.
PRESIDENT MURPHY: That will be done. Are you going to
make the other usual motion to make this gentleman an honorary
member of our Association?
MR. LACY: I also move that he be made an honorary member of our State Bar Association.
MR. WARTNER: Second the motion.
PRESIDENT MURPHY: You have heard the motion and second.
All of those in favor of the adoption of this motion will signify by
a rising vote.
MR. GRAHAM: That makes me a member of the profession
of three jurisdictions, the Province of Nova Scotia, which may interest you to know had the first constitutional government in an
English colony, and my present city of Winnipeg, the first free
schools of the world, and also a member of the Bar and ex-president of the Law Society of Manitoba, but I must say that the high
honor you have conferred upon me today, I hold superior to all of
them.
PRESIDENT MURPHY: We made you a member of this Association for several reasons, but principally so that when you come
back to talk to us again, you will know the embarrassment of calling a spade a spade.
MR. JOHNSON: Mr. President, will you pardon me, if I interrupt to ask a question. Is it the custom, or is it permissible in this
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Association to admit to honorary membership speakers who are of
the laity, has that been the practice?
PRESIDENT MURPHY: Are you speaking to me now as a member of the State Bar Board ?
MR. JOHNSON: No I speak to you as the presiding officer
and as one long associated with this Association, and presumably
knowing its tradition. What I had in mind, I appreciate very
much the splendid talk of Doctor Weltzin. He is not an attorney
although he has been a law student, and if it were in accordance
with our practice, I would be very pleased that he likewise be admitted to an honorary membership.
PRESIDENT MURPHY: You know I always had a little doubt
about the propriety of the action of the Board in admitting you.
MR. JOHNSON:

Well you were on the Board.

PRESIDENT MURPHY: Of course you must be an accredited
attorney to be eligible to this Association.
MR. JOHNSON:

That is what I thought.

PRESIDENT MURPHY:
1:30 this afternoon.

The meeting will be adjourned until

Afternoon Session

PRESIDENT MURPHY: I think we might as well proceed to
dispose of this program as rapidly as possible. We will have the
report of the Committee on Local Organization.
MR. MCBRIDE: Gentlemen, this report was sent by mail from
Mr. Shaft, with a letter in which he stated at the last moment
business was such that he had to stay at home. He expected to
give an oral report but he sent this one, and concluded by saying
to give it as much consideration as it is entitled to.
REPORT OF COMMITTEE ON LOCAL ORGANIZATIONS
The Committee on Local Organizations submits the following report:
During the past year the local organizations of the Bar have
been somewhat more active than in recent years. Several more
or less moribund County Associations have been brought to life,
and meetings have been held by most of the District Bar Associations. We believe there is no lawyer in the state who has not
had the opportunity of attending some local meeting, either
county or district, since the last State Association meeting.
This renewed activity, it must be admitted, has, been due not
so much to any efforts of the committee on Local Organizations,
as to the enthusiasm and tireless work of the President, Mr.
Murphy, who has personally pushed through the arrangements
for many of the meetings, and has appeared on the programs of
most of them.
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We believe that every lawyer should have some organization
a little closer to him than the State Association, which can meet
more frequently and deal more effectively with the problems
which confront him. So far as the larger towns of the state are
concerned, the County Association seems to be much the more
effective. But there are many counties with from one to five
lawyers, and these lawyers, too, should have an opportunity to
meet with their fellows. For them the District Association is the
only answer. While it is difficult to assemble the lawyers from
an entire Judicial District, we believe that the work is more than
justified by the results to be accomplished, and we especiall'y feel
that the lawyers from the larger towns should be more thoughtful of the lawyers from the smaller towns, and make a little greater effort to increase the attendance at the District Bar Association meetings.
Events of the past year have demonstrated the need for an
organization which can speak for the lawyers collectively, and do
it quickly. Without the local organizations, it would not have
been possible for the Bar of North Dakota to have spoken
so promptly and with such good effect as it has during the present controversy over the Supreme Court.
Other matters, such as the matter of fee schedules, are more
susceptible to satisfactory local action and local unanimity than
to statewide action.
Above all, the lawyers in their respective communities, who
deal with each other at arms length on a business basis most frequently, should have a common meeting place where they can got
together for social activity, and learn to know and appreciate the
good qualities of their fellows, which are so often overlooked in
their purely professional contacts.
In short, we believe that the work of keeping alive the local
organizations is one of the most important tasks confronting the
State Association between Annual Meetings, and we recommend
to the incoming administration a continuance of the interest
shown by the President of the past year.
Respectfully submitted,
HARoLD D. SHAFT, Chairman.

July 16, 1937.
MR. OWENS:

I move the acceptance of this report.

(Said motion was duly seconded, put and carried.)
PRESIDENT MURPHY: Next we will have a report of the
Committee on Public Utilities.
SECRETARY MCBRIDE:
PRESIDENT MURPHY:
forcement ?
SECRETARY MCBRIDE:

We have no written report.
Have you one on Criminal Law EnNo I haven't.
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PRESIDENT MURPHY:

All right the report of the Committee

on Municipal Laws will now be read.
Lisbon, North Dakota,
June 23rd, 1937.
To The State Bar Association,
State of North Dakota.
Sirs:
Your Committee on Municipal Laws begs leave to submit its
annual report as follows:
The chairman acknowledges a decided lack of interest in the
subject of Municipal Laws and cannot "whip himself into an emotional lather" over the subject matter - due perhaps to the fact
that only the minutest portion of his practice involves Municipal
Law and he, like others, is interested mostly in those things with
which he deals the most.
The chairman has offered the services of the committee to
the League of Municipalities of North Dakota and to the Legislative Committee of that organization, but apparently there was
no assistance that was needed at the last session of the Legislature and nothing was done by this committee otherwise in that
connection.
The recent Legislature passed several measures which were
important to municipalities and better than that killed a whole lot
of measures that would have been very detrimental.
The attention of the Bar of the State is called to two important measures which are now law.
(a). A new civil service law relating to municipalities. Already a number of cities are preparing to pass ordinances to
create the necessary commissions and to adopt the necessary
rules and regulations under this act which is important not only
to the employees but to tax payers as well. It is at least an interesting venture which it is hoped may bring efficiency to the
conduct of appointive officers and security that goes with uninterrupted tenure of office free from political influences.
(b). A new act permitting cities which are insolvent to refinance outstanding special assessment warrants at a much lower
rate of interest and which will bring about a great saving to individual owners whose property is charged with the special assessment warrants. This law should be brought to the attention of
cities where there are outstanding special assessment obligations
bearing high rates of interest.
The Committee has no recommendation to make but desires
to suggest two or three lines of inquiry which might later result
in beneficial legislation.
(a). A revision of our entire charter of Municipal Iw.
.Now-a-days under existing conditions it is almost impossible for a
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lawyer to write or express an opinion and feel that he is safe because of the great mass of conflicting and ambiguous legislation
now on our statute books. If with this there could be a general
revision of the entire statutory law of North Dakota, even though
at great expense, it would be money well saved in the end.
(b). Legislation which would exempt purchases made by
municipalities from the provisions of the sales tax. Consideration should be given to this matter.
(c). Provisions for the recall of officers generally ought to
he made to apply to city officials as well, and while it may not be
a vitally important issue there are strong arguments in favor of
such a provision.
Last year your committee gave some consideration to the
matter of a home rule charter for incorporated cities and villages,
the measure which was introduced and sponsored by the League
of Municipalities in the 1935 Legislature. The matter has been
given further consideration at least by the chairman, but nothing
came of it at the 1937 Session. The matter is still under consideration and the committee may have a recommendation to make before the next Legislature meets.
Respectfully submitted,
S. D.
PRESIDENT MURPHY:

ADAMS,

Chairman.

What shall we do with this report?

MR: WARTNER: I move that we accept this report and that
it be printed in Bar Briefs.
MR.

BANGERT:

Second the motion.

PRESIDENT MURPHY: You have heard the motion.
in favor of same, signify by saying aye. Opposed no.
ried.

All those
It is car-

We shall have the report of the State Bar Board.
REPORT OF STATE BAR BOARD
The report of this Board deals with the fiscal year, July 1st,
1936, to June 30th, 1937. During the year thirty-five candidates
were examined for admission to the bar. Thirty-one of these
were passed and twenty-six were admitted immediately following
their examination. Seven others were recommended for admission upon compliance with certain requirements made by the
Board, and since examination four of these have been admitted.
One applicant was admitted during the year on motion.
As is usual a number of complaints of professional misconduct on the part of the members of the bar have been considered.
The following summary shows the nature and number of our problems:

BAR BRIEFS

Disbarment proceedings pending before the Su2
preme Court for decision .....................................
4
Com plaints dism issed ...........................................
3
Investigations now in process .....................................
Application of attorney heretofore disbarred for
reinstatement granted .......................................
1
Application of attorney heretofore disbarred for reinstatement pending ............................................
1
Miscellaneous informal complaints considered ........
2
During the year the Board adopted a change in the practice
as to exemptions from the payment of the statutory license fees.
It was held that only judges of the district court, judges of the
supreme court, federal judges and judges of the county courts
having increased jurisdiction, are entitled to exemption from payment of the license fee, and that all members of the bar holding
offices in which they appear in the courts or before boards as attorneys are subject to the requirements that the license fee be
paid.
The financial statement shows an increase over June 30th,
1936, in the balance on hand. $1,040.00 of this, however, belongs
to the State Bar Association. The actual balance therefore is substantially the same as that at the close of the preceding fiscal
year. The financial statement is as follows:
Fiscal Year July z, 1936, to June 30, 1937
Balance from all sources, July 1, 1936 .........................$ 5,166.11
Collections from all sources July 1, 1936, to
June 30, 1937:
Licenses --------------------------.
-$5,470.00
*Examination Fees.............
660.00
6,130.00

Grand Total .....................................................
$11,296.11
Total disbursements July 1, 1936, to June 30, 1937 ........
5,029.00
!"Balance June 30, 1937 ................................
$ 6,267.02
*Not available for general disbursement.
**Included in the above balance is the amount
due the State Bar Association for period
covered by this report, vouchered but
warrant not issued,
208 licenses at $5 each ...........................$ 1,040.00

Distribution of Disbursements
State Bar Association ..............
----.................................... $ 2,660.00
Salary and Expense of Secretary .................-....................
317.13
Per Diem and Expense of Member of State Bar Board ---- 935.89
Attorneys Fees and Expenses in Disbarment Proceedings ........................................................
27.45
Postage .........................................................
50.25
Supplies .........................................................
54.99
Printing ......................................150.34
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Clerk Hire to Secretary and Members of Bar Board .....
Furniture and Fixtures .....................................................
Miscellaneous -----------------------------------......--------------------------To Committee on Unlawful Practice .................................

260.00
87.32
10.41
475.31

Total ..........................................-........................... $ 5,029.09
Respectfully submitted:
C. L. YOUNG, President,
C. J. MURPHY,
J. P. CAIN,

Attest:
J. H. NEWTON, Secretary.
MR. LACY:

State Bar Board.

I move the adoption of this report.

PRESIDENT MURPHY: All those in favor of the adoption of
this report will signify by saying aye. Opposed no. It is carried.
May we have the report of the Resolutions Committee?
MR. BRONSON: Mr. President and members of the Bar:
Your committee submits the following resolutions:
BE IT RESOLVED by the North Dakota State Bar Association
in convention assembled at Valley City, July 17, 1937, that we extend our heartfelt appreciation for the wonderful hospitality
shown to us during our convention by the City of Valley City,
through Mayor Frederickson as sponsoring host, and by the
Barnes County Bar Association through its Secretary, Mr. Pearce,
and the local committee. Our stay has been most pleasant. All
good facilities of man and nature have been provided in appropriate weather of required temperature, beautiful places for the
meetings, excellent music, genial hosts, ladies and men, all in a
city graced by nature with beautiful hillsides, and by man, with
beautiful new buildings. It means something more than words,
just words of appreciation to express that freedom of the city so
generously granted, and then to have it with freedom of worries
removed and all details of required formalities protected.
It educates and inspires to know, really see, a beautiful city
which las demonstrated a cooperation within, and a cooperation
withou, with state and nation, with resultant accomplishment of
resplendent buildings.
We are deeply grateful for the fine program of instructive
and able addresses as arranged and rendered. We express our appreciation to Charles D. Hamel, of Washington, D. C., for his able
address on Federal Taxation; to L. B. Nichols of the Federal
Bureau of Investigation for his splendid talk on Law Enforcement; to Dr. Frederick Weltzin for his masterful address on
World Education; across International borders to our Canadian
brethren, we extend greeting of friendliness and of appreciation
for the privilege of having with us one of the honored members
of the Canadian Bar, Judge R. B. Graham, K. C., of Winnipeg,
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and for his wonderful address on the Independence of the Judiciary.
For our brethren at home, we express our thanks and appreciation of the splendid address of Chief Justice A. M. Christianson on the subject of the men of our North Dakota Constitutional Convention; and to one of our younger members, Joseph
Powers of Fargo, for his fine presentation of the Junior Bar organization.
To our retiring President, Charles J. Murphy of Grand
Forks, we grant a unanimous vote of thanks and appreciation for
his untiring, unselfish and constructive efforts in behalf of our
Bar Association, and particularly his fine work in activating the
growth and development of local and district Bar Associations in
coordination with our state Bar Association. We have been
regaled by his fine presidential paper on the lawyer as is, and as
ought to be, and by his gentle and masterful way of handling the
gavel, interspersed with real native Irish wit.
We realize that the work of the State Bar Association is
greatly increasing from year to year through the growth and development of local and district Bar Associations, and through affiliation with the American Bar Association, and we express to
our able Secretary our sincere appreciation for his zeal and devotion on behalf of our association.
We extend our thanks to the Country Club and the State
Teachers College here for their kindness to our golf enthusiasts.
We have thoroughly enjoyed the Municipal Band in the new
Municipal Auditorium, and the sweet tenor voice of M. E.
McCarth'y.
The ladies of our convention from abroad have been generously and lavishly entertained by the' ladies of the local Bar and
of the City, and we extend our appreciation of the kindness shown
to them, and to us men, too, in the exercise of our freedom
granted.
We thank the local judiciary for their kindness and hospitality, generously given, and we note with gladness and appreciation the attendance at our meeting of the judges of our District
and Supreme Courts.
To the press of the state, and of the city, we render appreciation for the publicity afforded concerning our meeting.
We look forward to an evening of entertainment and enjoyment at the banquet and dinner dance this evening so generously
arranged by the local Bar and citizens of Valley City. To all who
have made our stay here so pleasant and so happy, we express our
thanks. We will not forget Valley City tomorrow.
Mr. Chairman, I move the adoption of these resolutions.
MR. SHAFER: Second the motion.
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PRESIDENT MURPHY: All those in favor of the adoption of
the report of the Resolutions Committee will signify by saying
aye; those opposed. It is carried.
The report of the Committee on Memorials.
SECRETARY MCBRIDE: This report is very long and covers
the obituaries of the members who have passed since our last annual meeting.
MR. BANGERT: I move you, Mr. President, that the reading
be waived, the report be received, filed and printed in the memorial section of the annual number.
MR. RUTGERS:

Second the motion.

PRESIDENT MURPHY: All those in favor of the motion signify by saying aye. Opposed no. It is carried.
REPORT OF MEMORIAL COMMITTEE
Since the last meeting this Association has sustained losses
in its membership in the passing of the following named members,
to-wit:
Fargo, N. D.
Hillsboro, N. D.
J. J. WEEKS, Bottineau, N. D.
BENJAMIN TUFTE, Cooperstown, N. D.
A. P. PAULSON, Valley City, N. D.
W. D. LYNCH, LaMoure, N. D.
HON. JOHN BURKE, Bismarck, N. D.
MARTIN 0. HAUGEN, Grand Forks, N. D.
GEORGE E. DUIS, Grand Forks, N. D.
G. W. TWIFORD, Minot, N. D.
JUDGE WILLIAM MURRAY, Minot, N. D.
WM. MALONEY, Fargo, N. D.
MR. LACY: In February 1936, Attorney William Maloney of
the Cass County Bar passed away. A special meeting was called
on February 17, 1936, in which resolutions were passed and adopted, and through some inadvertence or-oversight, it was not called
to the attention of the State Bar Association. At this time
I move that the proceedings had in the Cass County Bar Association at that time be made a part of the records of this Association. I have them here with me and I hereby submit and ask
that they be made a part of the records of the memorial proceedings.
(Said motion duly, seconded, plit and carried.)
(See Memorials following proceedings)
MATTHEW W. MURPHY,
WALTER M. BACKSTROM,

RESOLUTIONS
BE IT HERE AND Now RESOLVED, That in the death of these
honored members of our Association we severally and unitedly
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express our deep appreciation of them, and of the lives they lived,
and of the services they rendered, not alone in the immediate line
of their work, but as earnest, loyal citizens and residents of their
respective communities, and that we deeply mourn their loss and
express our deepest sympathy for each and all of the members of
their respective families, from whom they are separated for a
time.
Among the older members of our profession in this state the
ranks are fast thinning, and some of the present membership will
doubtless live to the time when one of those who might be termed
the "Old Guard" of the profession in this state will be here
to meet and to mingle with you.
I believe we are safe in saying that that portion of the membership of our Association who may be termed "the rising generation" in our profession, will ever remember and hold in deep respect the members of the "Old Guard", who, I am sure as a class
have ever tried to aid the younger members, and to maintain and
uphold the high standards of our profession.
This will surely be the case because it is the disposition and
practice of real lawyers to be friendly and sympathetic, and to
appreciate the good they find in members of the profession, and
in the younger element we know it is their desire and their will
to emulate the good things which they observe in the older members of the profession and to be kind and considerate, one towards
the other, no matter what court-room differences may have existed, and to cherish in their hearts the better things, not only
in their work in the profession, but in life itself.
BE IT RESOLVED That a copy of these biographies and of these
resolutions be sent to the families of the deceased members and
that the originals hereof be filed with the Secretary of the Bar
Association to become permanent records of our Association.
Dated at Grand Forks, N. D., this 12th day of July, 1937.
H. A. Lirmy,
Chairman Memorials Committee.
North Dakota Bar Association.
PRESIDENT MURPHY:

We will now have the report from the

Americanization and Citizenship Committee, Chairman of which
is John Knauf.
July 17, 1937.
To the Hon. C. J. Murphy, Presideni
M. L. McBride, Secretary, and
To the Members of 'the State Bar Association:
Your Committee began work immediately after appointment.
We laid plans to organize each county in the state, aiming to have
.your various County Committeemen call a meeting composed of
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himself, the County Superintendent, a leading Mason, a leading
member of the K. of C., a leading member of the S. A. R., D. A. R.
and the Superintendent of the city, town or village school, and
they in turn to plan and carry on the Americanization and Citizenship program for the various counties. We then contacted the
high schools and seventh and eighth grade schools in session, in
the various cities, towns, villages and district schools of the State
for Constitution Day and week in September, 1936, with the result that except that possibly in three counties, special instructions and program observance were had on Friday of that week.
We contacted ministers and priests of the various denominations,
the leaders of the various civic and service societies, secret societies, patriotic organizations, and in fact every association doing
some more or less patriotic work in the state and nearly all of the
churches and associations over the state assisted in the observance of Constitution Week.
We found a deep interest in and need of education on, and
spirit in, of and for the fundamental principles on which our government was founded. This work has been continued throughout
the holiday seasons of the year. The American Legion were
assisted for November 11th, the schools were assisted throughout
the state on the Washington and Lincoln days, the S. A. R. and
D. A. R. were assisted on Patriots' Day April 19th, the D. U. V.
and W. R. C. were assisted on Memorial Day and on July 4th. The
Women's Federated Clubs were assisted, the P. T. A. and the
school system over the state, and every society doing patriotic
work were assisted in North Dakota, and the entire Bar was
pledged -to aid and assist in the patriotic work, cultivating the
spirit of the founders throughout all classes and societies and institutions over North Dakota.
That your Committee deemed it wise to lead in the formation
of a State-wide organization in an attempt to consolidate all of the
societies doing patriotic work in our state and to gather momentum and force, to that end attempted such organization sending to
all such societies, schools, etc., our invitation to meet at the court
room in the Stutsman County court house November 11th, 1936,
when representatives of the following societies: Medical Association; Masons; Women's Federated Clubs; B. & P. Women's Club;
W. R. C.; American Legion Auxiliary; S. A. R.; N. D. E. A.; K.
of P.; N. D. Hebrew Association; Assessors' Association; Motor
Traffic Association; Association of State Association; Newspaper
Union; N. D. Insurance Association; N. D. Life Underwriters'
Association; N. D. Ind. Grain Dealers' Association; American
Legion; P. T. A.; D. U. V.; Bar Association and Judicial Council;
Y. C. L. and V. C. State Teachers College; Greater North Dakota
Association; Jamestown College; Attorneys; B. P. 0. E.; Public
Schools; W. C. T. U.; State Board of Administration; Law School
and University of N. D.; Knights of Columbus and other societies
sent commendatory letters, gathered and after discussion it was
unanimously agreed that such a society be incorporated as a
clearing house for patriotic work in North Dakota, Articles of In-
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corporation were drawn, signed, acknowledged and filed in the
office of the Secretary of State and Certificate of Incorporation
was issued to The Association of Patriotic Societies of North Dakota, and it is the hope that we may affiliate with the other
societies in the cause of Americanization in North Dakota.
It is the wish that this organization may accomplish much
bringing the true spirit of the great American patriots who
founded our institutions. That the Bar of this state will ever
take a leading interest in it we earnestly hope.
Attorneys in every part of the state have taken part in the
Americanization campaign, some have gone in distant places, at
their own expense, to deliver addresses, and assist in programs
and pageants. Many essay contests, and contests in oratory were
had in the grades, high schools and colleges on phases of Constitutional Government. It is impossible as yet to give an estimate
of the good accomplished but the work is nicely arranged for the
celebration of the one hundred and fiftieth anniversary of our
fundamental law. In this celebration it is the wish that every
lawyer in North Dakota would seek out places where he may impart worthwhile help.
Your Committeemen have been responsible for delivery of
hundreds of books, booklets, pamphlets and patriotic newspapers
over North Dakota since last September and the request of every
society seeking assistance has been met either by members of
your Committee or by other delegated members of the Bar.
Recommendations: (1)
Your Committee recommend the
continuance of the work under the program outlined. (2) A
larger expenditure of money in the cause. (3) A pledge of the
aid and assistance of every member of the State Bar in the work.
(4) That in every occasion our membership, our friends, our
teachers and professors, our ministers and our clients be induced
to assist in the re-building of the spirit of the fathers to the end
that our form and substance of government may endure forever.
JOHN KNAUF,

Chairman.

P. S. Attached hereto is a copy of the Articles of Incorporation of The Association of Patriotic Societies of North Dakota, a
copy of the minutes of the meeting adopting same, and a
copy of the minutes of the Board of Trustees meeting.
It is moved that the report be adopted, filed and so much
thereof published in the regular report of this Convention as may
seem sufficient by the President and Secretary of the Association.
MR. KNAUF:

I move the adoption of this report.

MR. ELLSWORTH:

Second the motion.

MR. KNAUF: There are some things that we did not cover
.so fully, not being able to get all of the reports in until this
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month, but I do think we ought to call special attention at this
time to members of this Bar to the splendid work that some of
the ministers of the gospel did for us during Constitution week
last year. It might surprise you to know that with the exception
of four or five, every minister of foreign birth, whether Catholic
or Protestant, took part in our celebration during Constitution
Week, many of them giving in their own language a statement
of the fundamental principles of our government. We felt very
good having gotten reports from all parts of the state along that
line.
We also feel that we ought to make perhaps from this Association a mention of the fact that the Federated Women's Clubs
throughout the state gave us wonderful assistance.
We have had assistance from many members of the Bar who
have made no report to us of their activities, but it may be well
said that contacted by members of the Bar over the state during
the past year, we have had over 1000 meetings that we know of.
I wish we could give you more in detail but we won't go into that
now.
I want to thank the President, Secretary and Executive
Committee for the liberal support they gave this committee and
to assure you that not one penny went to waste. We now have
from the American Bar Association many thousands of booklets
covering the story of the Constitution and various phases of
Americanism work throughout the United States. It is said, Mr.
President, that we have had three times as much of that literature distributed in North Dakota than they had in North Dakota,
or any other state in the Union. We have begged for that
material and we have received it, and just now there has been sent
to our committeemen over the state additional literature and
posters to cover the entire state on the American way of government. We hope that the members will see that these posters are
placed immediately. In addition to this work, we have seen fit to
take some part in the going discussion over the Constitution of
the United States and the independence of the judiciary, not only
in our state, but in the nation. We hope every member in the
Bar will assist in the coming year the new committee in the work
they have to do. I want to thank you again.
PRESIDENT MURPHY:

Those in favor of the adoption of the

report of the Committee on Americanization and Citizenship will
say aye. Opposed no. It is carried.
We will now have the report of the Committee on Constitution and By-laws.
MR. FOSTER:

I am bringing all of these things up here to

give you a little idea that it will be quite long, and so that you will
be pleased when you find out the report is quite short.
I don't know how, Mr. President, you expect to take this up,
but this report is made up in such shape that it can be handled as
it goes along, or taken up later.
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PRESIDENT MURPHY: You are a past president, you know
all about the procedure, why pass it up to me? We will follow
whatever procedure you suggest Mr. Foster.
MR. FOSTER: We will start in and see how far we get. I am
sort of a trial and error sort of a chap. Shall I read it all and get
it out of the way?
PRESIDENT MURPHY: Go ahead. Mr. Foster, as I understand
it the proposed amendments to the Constitution must lie over one
year.
MR. FOSTER: These have been proposed in 1935 and have
already laid over two years.
I will read the report.
REPORT OF COMMITTEE ON CONSTITUTION
AND BY-LAWS
Your Committee on Constitution and By-laws has adopted
the report made by L. J. Wehe which was submitted to the 1935
meeting and is indebted to Mr. Wehe for a large amount of detail
work which he has done in the preparation of the Constitution
and By-Laws, it appearing that due to changes in the office of
Secretary, and the moving of records and supplies, the official
copy or copies of the Constitution and By-Laws of this Association had become lost. It was necessary for Mr. Wehe to do considerable research work in getting together this completed copy
of the Constitution and By-Laws, which the Committee herewith
submits in connection with its report.
Your Committee is also greatly indebted to the Secretary of
this Association, Mr. M. L. McBride, for the work he has done in
checking up as to the authenticity of Constitution and By-Laws,
as prepared by Mr. Wehe, and also to the proposed amendments
which have been submitted at various times, and have not been
adopted by the Association, and an attempt is made herein to
consider the recommendations of the former Committees on Constitution and By-Laws, and to incorporate in this Report the
recommendations of the present Committee, together with some
of the reasoning by which these conclusions were reached.
In the Report of the Committee at the annual meeting in
1935 a majority of the Committee recommended the adoption of
all of the proposed amendments submitted in that report, with the
exception of Articles 3 and 4.
The proposed amendments recommended by the minority of
the Committee as to Article 3 of the Constitution appears to this
Committee to be in conflict with State Law 813 A-1 of the Supplement of 1925, and your Committee is of the opinion that the
State Bar Association is limited by the statute and that Article
3 of the Constitution should not be amended.
The Article 4 of the Constitution relating to officers in the
amendment proposed by the minority of 1935 committee would
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limit the holding of office in the Association to active practicing
attorneys, and prohibit the holding of office by any lawyer who
is a public official, where his official position charges him with
the devotion of his entire time to the performance of his duties
as such official. As noted before, the majority of the Committee
did not adopt or recommend this amendment, and your present
Committee, in view of the statute, which provides that said members of the Bar defined therein shall have all of the privileges and
rights as members of the Association, is of the opinion that the
proposed Amendment to Article 4 is also contrary to the State
Law, and therefore your Committee recommends that Article 4
of the Constitution be not amended.
The 1935 Committee recommended unanimously the amendment to Article 8 of the Constitution to read as follows:
"Standing Committees: It shall be the duty of the President to appoint, with the concurrence of a majority of the Executive Committee, such Standing Committees of the Association, as may from time to time be provided for by the By-Laws
of this Association, such appointments to be made immediately
after the annual meeting each year, and such other Committees
as may be deemed necessary by him from time to time, with
the concurrence of the Executive Committee."
This Committee adopts the recommendation of the 1935
Committee in recommending the amendment of ARTICLE 8 of
the Constitutibn to read as aforesaid.
This Committee adds to the recommendation of the Committee of 1935 in so far as the Constitution is concerned, and
recommends the adoption of an Amendment to ARTICLE 5 of the
Constitution so that ARTICLE 5 shall read as follows:
"Executive Committee: The Executive Committee shall
consist of the President and Vice President of this Association
and the Presidents of the several District Bar Associations of
the State as such Districts are now or may hereafter be organized, and the President whose term of office expires in the preceding year shall likewise be a member of the Executive Committee for a period until the next annual meeting after the expiration of his term as President of the Association.
In the
event that any such District Bar Association shall not have a
duly elected President, then the President of this Association
shall appoint, from the territory covered by said District Bar
Association, a member for said Executive Committee. The
Representative of such district Bar Association shall serve upon
such Executive Committee until the next annual meeting of this
Association, notwithstanding the election of a new President of
such District Bar Association. The Secretary-Treasurer of this
Association shall act as Secretary of the Executive Committee,
but he shall have no vote." (Addition is-underlined.)
This recommendation is made for the reason your Committee
believes the experience and knowledge acquired by the per-
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son who has served as President of the Association is valuable to
the incoming President, and to the Association as a whole, and
that it would be desirable that the Association have the advantage of the knowledge of the affairs of the Association acquired by
the outgoing President.
BY-LAWS
In 1935 the Committee recommended that Articles 5 and 6
of the By-Laws be amended to the effect that there should be appointed annually certain standing committees of the organization,
eighteen in number, apparently having in view, that there should
be apointed each year those eighteen committees as a requirement, leaving no option in the Executive Committee.
In view of the recommendation of this Committee, to amend
Article 8 of the Constitution providing for the appointment
of Standing Committees as 'may from time to time be required,
your Committee is of the opinion and recommends that the proposed amendment to Article 5 of the By-Laws be not adopted.
The Committee in 1935 recommended a new proposed ByLaw, the same being Article 9 and relating to the official publication of the Bar Association, which is not quoted in full, but is
found on pages 131 and 132 of the December 1935, issue of the
Bar Briefs.
Heretofore, the publication of the official organ of the Association has been conducted under the direction of the Executive
Committee, and in view of the fact that the funds for the publication are limited in amount, and further that the Association is
without funds to hire an all-time Secretary, the Executive Committee has seen fit to appoint the Secretary as Editor of the Bar
Briefs, and it is believed by your present Committee that such
course of procedure has proven to be a satisfactory one.
Your Committee is of the opinion that it is not desirable to
have any portion of the Bar Briefs edited by the University of
North Dakota or students therein, and experience seems to be,
on the whole, that the Bar Briefs has proved to be a very satisfactory publication, and the proposed amendment would apparently make a business enterprise out of the official organ of the
Association, providing for advertising, and it is believed by your
present Committee that such proposed amendment is not practical under the present financial conditions of the Association,
and it is not desirable from the standpoint of the Association.
In one instance in the past a certain censorship was placed
on the Editor of the Bar Briefs by the Executive Committee. The
action of the Executive Committee at that time proved that it
was able to take care of its own affairs, and your Committee does
not believe that By-Laws should be adopted hampering or restraining the Executive Committee of this Association in any
manner. Therefore, your Committee recommends that the new
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By-Law proposed as Article 9 by the 1935 Committee be not
adopted.
I
In 1935, pursuant to the request of the American Bar Association for the selection of a member of the General Council, the
Committee prepared a new proposed By-Law as Article 10 of the
By-Laws, which sets up a comprehensive plan for such selection.
This proposed By-Law appears on page 132 of the December 1935
Bar Briefs, and as framed, and under the request at that time,
it appears very satisfactory. However, since that time there has
apparently been some change in the request or in the By-Laws of
the American Bar Association, whereby it has become necessary
to make a change in the name of the Body in which the Representative selected by this Association shall act in connection with the
American Bar Association.
Your Committee therefore proposes the adoption of a new
By-Law, Article IX, to read as follows:
ARTICLE IX
"Member of House of Delegates of American Bar Association: There shall be elected in each odd numbered year
one delegate to serve as a Member of the House of Delegates of
the American Bar Association, who shall hold his office for a
period of two (2) years after his election, or until his successor
has been elected by the State Bar Association, and whose duties
shall conform to those prescribed by the American Bar Association and State Bar Association, and it shall be his duty to
attend the annual meetings of the American Bar Association
until his successor is elected.
The actual expenses of said delegate so elected in attending such meetings of the American Bar Association shall be
paid by this Association."
Your Committee recommends the passage of Article 10 as
proposed.
The Hon. C. J. Murphy, as President of this Association, has
recommended to your Committee that in the State Committees
of the Association, the Committee of Comparative Law be eliminated.
In view of the proposed amendment to the Constitution
which provides. that the President, with the concurrence of the
Executive Committee, shall appoint such Committee as may be
necessary, your Committee believes it is not necessary at this
time to make any amendment or to enact any By-Laws eliminating the Committee of Comparative Law, as such would be accomplished by the proposed amendment to the Constitution.
Respectfully submitted,

C. L. FOSTER, Chairman.
FRED J. TRAYNOR.

W. H. STUTSMAN.
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PRESIDENT MURPHY:

The President is advised that this re-

port may be acted upon constitutionally at this time.
The recommendations in relation to certain amendments are
that they be rejected, amendments to the Constitution and proposed amendments that were presented a year or two ago, and as
far as the By-Laws are concerned, we can act upon them now.
Now those proposals seem pretty sensible and reasonable to
me and I am further advised, not being a parliamentarian, I don't
vouch for this, but it seems sensible, if we adopt this report, it
will be sufficient to adopt these By-Laws and sufficient as to rejection of other By-Laws. If you gentlemen concur in that view,
then I will ask for a motion for the adoption of this report.
MR. BANGERT: I thought possibly the chairman would move
the adoption.

MR. FOSTER:

I so move.

Second the motion.
PRESIDENT MURPHY: All those in favor of the adoption of
MR. BANGERT:

the report of the Committee on Constitution and By-Laws will
signify by saying aye. Opposed. It is carried.
The next-is the report of the Committee on Fee Schedule.
MR. FOSTER: In view of the apparent necessity for the election of this delegate to the American Bar Association, might I
suggest that even though it may not be constitutional we should
have a delegate, and we should elect him at this meeting.
PRESIDENT MURPHY:

We will take that up later.

The re-

port of the Committee on Fee Schedule, Mr. Soule.
To The North Dakota State Bar Association:
Your Committee on Fee Schedule reports it received no complaints during the year and assumed our present Fee Schedule
to be generally satisfactory.
To check this we promoted a discussion of fees at the First
District Meeting at Grand Forks on June 12th. Those in attendance immediately began to express their opinions. The meeting
at first discussed lowering several items of the present schedule
but concluded with the recommendation that we should discontinue a statewide Fee Schedule except as to matters in the Federal
Court, Bankruptcy, the State Supreme Court and before State
Boards, and that all other fees be left to the Local Associations.
We next presented these questions to the Third District
meeting at Wahpeton on June 26th. That meeting concluded a
statewide Fee Schedule is not workable and sent us the following:
"RESOLUTION"
"The following Resolution was unanimously adopted by the
Third District Bar Association of the Third Judicial District at
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their meeting at Wahpeton, North Dakota, on the 26th day
of June, 1937.
WHEREAS Fee Schedules have been previously adopted by the
State Bar Association of the State of North Dakota, and
WHEREAS little attention is paid by the practicing attorneys
of the State to any Fee Schedule, and that they have no effect
Now, THEREFORE it is hereby resolved that Fee Schedules, as
such, be abandoned."
On last Monday we read these reports to a meeting of the
Cass County Bar Association. They were of the opinion the present Fee Schedule should be retained even though all members of
the Bar do not fully observe it; that it benefited most of the lawyers in the State and its benefits far outweighted the detriments
caused by those who disregard it.
Because of this diversity of opinion it is the recommendation
of your committee.
1.

That the present Fee Schedule be retained.
2. That the next administration appoint a Fee Schedule
committee composed of one member from each Judicial District whose duty it shall be to conduct a discussion of fees at
the District meetings to the end that definite policy may be
worked out for our State Association.
Dated: July 16, 1937.
Respectfully submitted,
GEORGE SOULE.
JOHN A. LAYNE.
CLINTON N. COTTINGHAM.
LEWIS H. OEHLERT.

MR. SOULE:

I move the adoption of this report.

MR. WARTNER:

Second the motion.

PRESIDENT MURPHY: There will be no discussion allowed
at this time on this report. All those in favor of the adoption of
the report of the Committee on Fee Schedule will say aye; opposed
no. It is carried. This is about the last arbitrary act I will have
the chance to perform.
Now we come to the heading of unfinished business, and this
matter of delegate, Mr. Foster, may be brought up.
MR.

BRONSON:

Under the head of unfinished business and

the question of this delegate matter, I want to present along with
it for consideration of the Association an American Bar matter
because it is right in line at the present time.
Now under the
By-Laws of the American Bar Association your method of election is left to the Bar Association for Bar delegate. Under that
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By-Law the President of the State Bar Association functioned until you did elect some one, and Charles Murphy, your President, did attend the American Bar meeting at Boston, and his
term of office under that By-Law expired February 1st, 1937.
Now there are two things that I want to bring to the attention of the Association. Your President did a splendid work during the past year. I want you to realize that the American Bar
Association, through its office in Chicago, have appreciated particularly the Americanization work done in this state. It has
been a matter of commendation down there. I happened to be
functioning as state delegate. A noteworthy thing in the accomplishment during the past year is the upbuilding of the local and
district Bar Associations and bringing men into the activity with
the State Bar Association. It spells a forward looking word in our
organization work throughout the country. I address myself
right to this picture of a closer affiliation with the American
Bar Association and a closer tie-up with it. There is no association in the country that has been more loose or more careless in
its organization methods, whether in a state or national way.
That has been recognized for five or six years in the American
Bar Association.
The American Bar Association has democratized its procedure with reference to an attempt to tie up throughout the
country the lawyers of the entire country, in the state Bar Association of North Dakota and Bar Associations of other states,
where the membership in the A. B. A. aggregates no more than
2000 members, and are running the Association, if you will. It
is up to the Bar of North Dakota to say whether or not they are
going to run the American Bar Association by participating in it.
You have further the proposition which I want to present to
you of making a closer tie-up with the American Bar Association,
of getting a better participation of the lawyers of our state
in the American Bar Association. During this meeting here
a committee of the American Bar Association has secured
eight or nine members. We have about 50 in the state so far, but
we want to increase that membership. Then along in that picture
comes this thought. It has been talked at Bismarck and somewhat among a few of us here. This State Bar Association was
the first integrated bar in the Union. Here we are with an association where every single member of the legal profession is a
member of the Bar Association without paying any dues. Here
we are in a situation where our own money as lawyers is
the financial ground work of the operation of this Association.
And here we are further where $10,000 of our money has been
taken away by the state and used for public purposes by a deviation made some ten years ago from our funds over in the public
funds. And here we are with five or six thousand dollars aggregate again in our fund, and here we are when two or three
months ago different legislators spoke of the idea of how they
could make another raid on it, and only because they didn't get
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concrete inside information that there was any money, that they
didn't start doing it. Here we are local associations, district associations trying to build up a larger picture, functioning in a larger
sense and there is the necessity sometimes of some of these organizations getting a little financial help, and where we could help
them a little, now and then.
There is one thought, the second thought being that we were
the first integrated Bar in the Union, there are some 22 over the
country now, looking toward the conception that this entire Bar
of the state become members of the American Bar Association,
by the participation of our State Bar Association paying their
dues in whole, or in part, so we really have the picture of
the first integrated State Bar Association in the Union, of our
entire membership being one hundred per cent in the American
Bar Association, and are looking forward to the conception of an
organized Bar in the country that can speak in a respective way,
and looking forward to the conception of doing some things for
ourselves like the medical association does for its members. And
realizing further that whatever the medical association has done,
we have been as lawyers responsible for it. If you want to look
into the organization of the medical association-I am counsel for
the Medical Association of this state-it is lawyers that put the
medical association into the picture where the doctors throughout the country belong to it, without question, and have a service
which is due them constantly of what is being done by the American Medical Association in Chicago headquarters, not only in furnishing digests along medical line, but covers their entire field
of activity in any line you can mention.
Now Mr. Chairman, with that thought in mind and with this
meeting demonstrating a greater coherence among ourselves in
our local, district and state Bar Association, as well as affiliation
with the American Bar Association, I want to present a thought
in the form of a motion to the State Bar Association, that a
special committee be appointed by the incoming President, for
the purpose of inquiring into and investigating the feasibility
and desirability of our State Bar Association cooperating with
the American Bar Association, and its Board of Governors, pursuant to their By-Laws, for means and methods whereby the entire membership of the State Bar Association may become members of the American Bar Association. And second, likewise inquire concerning such aid and financial assistance that may be
given, or should be givehi to our local and district Bar Associations in their upbuilding, and picture such means and methods of
rendering service to the lawyers of this state with the aid of the
Bar Board fund. FQr instance in one line alone, we ought to be
able to receive copies of any change or additions to the session
laws, and not only that, not one but all of the members should be
able to receive every departmental bulletin. There are many
other things we can do, and *further what particular service eminating from other organizations can this Bar Association render
to each member of our Bar. That includes, like the A. B. A. is
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considering right now, legal information which might be in the
form of digests, or things of that sort. Now that, Mr. President,
is made as a motion for consideration, investigation and report
at the next meeting of this Associati6n, and it is made for this
purpose, so that when the State Bar delegate and I go to Kansas
City at the meeting of the House of Delegates there, we can look
forward to the discussion that will take place there, and tell them
that the State Bar Association of North Dakota is interested in
seeing means and methods devised whereby its entire membership may become part and parcel of the American Bar Association. (Seconded.)
PRESIDENT MURPHY:

You all understand the motion un-

doubtedly better than I do. I think I understand it. Is there any
discussion? All those in favor of this motion say aye; those opposed no; it is carried.
MR. BANGERT: In order to expedite matters, I move you that
we waive the right to elect this American Bar member and leave
that duty to the Executive Committee for the time being.

MAR. SOULE:

Second the motion.

PRESIDENT MURPHY: Any discussion on this motion? Will
not the President in the absence of the selection of a delegate be
the delegate?
MR. BANGERT: Not under the present By-Laws, but the committee would have to act before the meeting. I move an amendment, that the incoming President of the State Bar Association
do act as the delegate.
PRESIDENT MURPHY: Then the motion is that the incoming
President be the Bar Association delegate to the next national
convention of the American Bar Association, unless the Executive Committee sees fit to select the delegate.
(Motion duly seconded, put and carried unanimously.)
Is there any further business?
MR. OWENS: Under the head of unfinished business, I
want to make a motion. I think it is unfinished business, relating
to the salary of the Secretary. I will be glad to make it now. I
move you Mr. President that the Executive Committee be authorized and instructed by this Association to increase the salary
of the Secretary-Treasurer to at least $100 a month. Some one
said $150. I would like to make it $200 but I believe the Executive Committee should take into consideration and have authority to increase the salary in accordance with the financial condition of the funds that the Association has on hand. That is the
purpose of my motion, in placing it in the hands of the Executive Committee, if they have the funds to put it up to $150 or
$200 a month. That suits me fine. From a few remarks it has
come. to my notice, in fact in the reports and statements as to
the duties of the Secretary covering the service to some 500 or
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more lawyers in the state, editing our regular periodicals, working so that us attorneys out in the field were able to get emergency sheets printed at least in newspaper form, that he more
than twice or three times earned his salary which we have been
giving him of $50 or $75 a month. I don't believe there is another
lawyer in the state could do it, and I believe he is entitled to an
increase so that it will least help to pay for the time he is putting
in. (Seconded.)
MR. LACY: I move an amendment to that motion and make
the minimum $150 a month.
MR. OWENS:

That is going a little strong.

MR. LACY: He is putting in most all of his time. The first
thing we know they will be appropriating our money for some
other use. Mr. McBride is working mighty hard. Most of his
time is put in on the work of this Association. He has been
watching the work very carefully and in fact he was in office as
Secretary-Treasurer when I was still on the Committee on Unauthorized Practice of Law and I sent a statement out to
him which included postage and he had the audacity to write and
want to know what I used the postage for. I thought I better
consult Colonel Hildreth, who was President, and the Colonel says,
"When were you admitted to the Bar?" I said, "1902 when
I took the examination. Why?" He said, "That is when he did."
I said, "Well a short acquaintance like that ought not to cause him
to be suspicious." I wouldn't spoil a good thing. We never had
a secretary-treasurer like that man, when he even asked me to
account to him as to where these stamps had gone. Your honor
I think $150 is little enough. I don't think we ought to be cheap,
when we stop to think he works night and day on this work, and
I move the adoption of the amendment.
MR. FOSTER: I think Mr. Lacy's motives are very fine, but
Mr. Lacy is mistaken as to who owns the surplus funds. They
are not owned by this Association. This Association has succeeded in spending about all the money we could get. Those funds
that are increasing are held by the State Bar Board and we do not
have access to them. I know Mr. McBride earns $150 a month
and I would like to see him have it, but I think we can safely leave
it within the discretion of the Executive Committee and if they
find the funds of the Association will permit the payment of $150,
they will take care of it. They will do the best they can, and
therefore I am opposed to Mr. Lacy's motion.
PRESIDENT MURPHY: The Legislature will never appropriate the Bar Association's funds because they are too small, but
will go after the Bar Board fund. I think, Mr. Lacy, we better
leave it at the minimum of $100 and this Executive Committee
may be violating their conscience and good judgment up to about
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$125.00. I think that is all we can stand, but the substitute
motion will be put. Has it been seconded?
MR. LACY:

No.

PRESIDENT MURPHY:

MR. LACY:

Well you better withdraw it, Lacy.

I will withdraw it.

PRESIDENT MURPHY:

say aye. Opposed no.

All in favor of the original motion will

Carried.

MR. OWENS: I was wondering if the Executive Committee
could be induced to put this salary proposition in effect July 1st,
1937.
PRESIDENT MURPHY:

There isn't anything unconstitutional

any more. New business, I see'there is a heading "new business".
Is there any unfinished business outside of this golf business?
MR. BRONSON: Let the record show that the alumni of the
University of North Dakota have organized here at the meeting
of the Bar Association, with the assistance of Dean Thormosgard
and other alumni present, among whose purposes is to aid and
assist the State Bar Association as well as the Law School, and
other general purposes I will not list. The first board of Directors are E. T. Conmy of the First Judicial District; Harold
Thompson of the Second; Judge W. H. Hutchinson of the Third;
Honorable George Shafer of the Fourth; 0. B. Herigstad of the
Fifth; John Moses of the Sixth and myself at large. The directors have organized and have selected myself as President for the
time being; Governor Shafer as Vice President; and John Moses
as Secretary.

The request is made that at the'next annual meeting of* the
Bar Association an oppoitunity be given the Alumni Association
having its meeting at such Bar Association for a luncheon
at some noon hour, and an attempt will be made to have the
Alumni of the State come to the State Bar meeting, and to increase the attendance at the State Bar meeting, being that we
are over fifty per cent of the members of the State Bar Association of the State.
MR. LAMBERT: I haven't any motion to make and I don't
want to make a long speech but it so happens that in 1936 I heard
the radio quite a lot and it seemed to me that two or three times
a week they were boosting the American Medical Association. I
was wondering why there wasn't some American Bar Association
lawyer who could get up and tell what cracker jacks we are, and
boost our reputation a little. I just throw that out as a suggestion for the new President and the new Executive Committee to
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see if there isn't something to do to put a boost over the radio
for us.
PRESIDENT MURPHY: Well I think that is something for the
incoming President and Executive Committee to consider. I am
glad you brought it to our attention.
MR. POWERS: I wonder of you want a report from the Committee on the Junior Bar. We have had a meeting this noon of
the younger members of the Bar, and the sentiment of that meeting is now given as the report of the Committee on Junior Bar. I
think there were some 25 or 30 present and it was the sentiment
of that group that the Committee on Junior Bar be continued as
a committee for the coming year with a larger membership; that
any action looking toward the formation of a Junior Bar as
a separate section of this Association be deferred until next year,
and that during the course of the coming year, the committee
consult with the Executive Committee of this Association as to
the sense of this Association on the question of the formation
of a Junior Bar as a separate section, and that during the course
of the year the Junior Bar prove its worth. That is the report
of the Junior Bar Committee. I move its adoption. (Seconded.)
PRESIDENT MURPHY: Of course the Junior Bar has already
proven its worth. That speech you made yesterday justified it.
All those in favor of the adoption of this report will say aye; opposed no; it is carried.
Mr. Lambert, I am informed by the Secretary that the
American Bar Association has some kind of program for radio
broadcast and will furnish material for the broadcasts to any Association, state or otherwise, desiring to use them, in addition to
their own program and that is also something that the incoming
administration can investigate further and perhaps do something
about it.
MR. LAMBERT:
should be done.

I don't ask for action, I don't know what

PRESIDENT MURPHY: Any further business?
tion to adjourn will be in order.
MR. BANGERT:

If not, a mo-

I move that we adjourn.

MR. KNAUF: Inasmuch as we have an organized Bar under
our state law, and the wonderful success it has been, the good it
Has done for the Bar itself, I would like to suggest that who ever
may be our delegate to the American Bar convention this year,
carry with him the idea and thought of having the American Bar
Association, under a national organization, of every member of
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the Federal Bar to become a member of that Association on paying a certain prescribed fee therefor.'
PRESIDENT MURPHY:
That is just a suggestion and Judge
Palda has been selected as the Bar delegate and Harry Bronson
is the other delegate. They will take what you said and give it
due consideration.

MR. BANGERT:

I will renew my motion to adjourn.

(Motion duly seconded, put and carried.)
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